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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Parts  303  and  381 

[Docket  No.  91-041P] 

RIN  0583-AB52 

Exemption  of  Pizzas  Containing  Meat 
or  Poultry  Product 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

action:  Proposed  rule;  notice  of  hearing. 

summary:  This  proposed  rule  would 
amend  the  Federal  meat  and  poultry 
products  inspection  regulations  to 
implement  Public  Law  lOZ-237.  This  law 
amended  the  Federal  Meat  Inspection 
Act  (FMIA)  and  the  Poultry  Pr^ucts 
Inspection  Act  (PPIA)  to  exempt  from 
Federal  inspection  the  preparation  of 
pizzas  topped  with  inspected  and 
passed,  cooked  or  cured,  ready-to-eat 
meat  food  or  poultry  product  under 
certain  terms  and  conditions.  This 
proposal  would  also  clarify  that  such 
products  containing  poultry  products  are 
subject  to  the  adulteration  and 
misbranding  provisions  of  the  PPIA.  The 
Federal  meat  inspection  regulations 
already  specify  that  any  articles 
produced  at  businesses  or  operations 
that  are  exempted  from  Federal 
inspection  must  comply  with  the 
adulteration  and  misbranding  provisions 
of  the  FMIA. 

On  June  9, 1992,  FSIS  will  conduct  a 
public  hearing,  as  required  by  Public 
Law  102-237,  to  provide  an  opportimity 
for  examination  of  the  public  health  and 
food  safety  issues  raised  by  the  granting 
of  the  exemption  of  pizzas  containing 
meat  or  poultry  product. 

DATES:  Comments  must  be  received  on 
or  before  June  22, 1992.  Notices  of  - 
participation  in  the  hearing  should  be 
filed  by  June  2, 1992.  The  public  hearing 
will  be  held  on  Tuesday,  June  9, 1992, 10 
a.m.  to  3  p.m.  This  hearing  will  be  open 
to  the  public  on  a  space  available  basis. 
ADDRESSES:  Written  comments  to: 

Policy  OfHce,  Attn:  Linda  Carey,  FSIS 
Hearing  Clerk,  room  3171,  South 
Building,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250.  Oral  comments 
as  provided  by  the  Poultry  Products 
Inspection  Act  should  be  directed  to: 

Mr.  Patrick  Clerkin,  (202)  720-5604.  (See 
also  “Comments”  under  “Supplementary 
Information.”) 

The  public  hearing  will  be  held  in  the 
Holiday  Inn  Capitol,  Ballroom,  550  C 
Street,  SW.,  Washington,  DC  20024. 
Written  notices  of  participation  are  to 
be  sent  to  Mr.  Patrick  Clerkin,  room 


2925,  South  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250,  or 
telephone  requests  may  be  made  to  Mr. 
Clerkin  at  (202)  720-5604. 

Transcripts  of  the  hearing  and  copies 
of  data  and  information  submitted 
during  the  hearing  will  be  available  for 
review  at  the  FSIS  Hearing  Clerk,  room 
3171,  South  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250 
under  Docket  Number  91-041P. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Clerkin,  Acting  Assistant  Deputy 
Administrator,  Regulatory  Programs, 

Food  Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  (202)  720-5604.  Persons 
needing  information  about  the  various 
issues  to  be  addressed  at  the  public 
hearing  should  also  contact  Mr.  Clerkin. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Agency  has  determined  that  this 
proposed  rule  is  not  a  major  rule  under 
Executive  Order  12291.  It  would  not 
result  in  an  aimual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 

Federal,  State  or  local  government 
agencies  or  geographic  regions;  or 
signiHcant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  analyzing  the  effect  of  this 
proposed  rule,  the  Agency  focused 
primarily  on  the  school  lunch  market 
because  it  believes  this  market,  as 
opposed  to  other  public  or  private 
nonproHt  institutions,  will  be  the  most 
affected  by  this  rule.  The  proposed  rule 
is  not  expected  to  have  any  net  impact 
on  the  total  consumption  of  pizza.  FSIS 
anticipates  increased  competition  in  the 
school  lunch  market  through  this  rule  by 
making  an  alternative  product  more 
available.  Generally,  frozen  pizzas  are 
purchased  for  the  school  lunch  market, 
in  1991,  the  National  School  Lunch 
Program  (NSLP)  served  over  4  billion 
meals.  For  analytical  purposes,  FSIS 
estimated  that  20  percent  of  the  meal  are 
pizza.  The  school  lunch  pizzas  are 
packaged  as  individual  servings  ranging 
from  5  to  6  ounces.  The  Agency’s 
analysis  used  an  average  serving  size  of 
5.3  ounces  based  on  a  sample  of  serving 
sizes.  Using  these  data  and  assumptions, 
the  NSLP  served  approximately  808 
million  servings  of  pizza  or  287.6  million 
pounds  of  pizza  in  1991.  An  estimated  78 


percent  or  208.7  million  pounds  of  this 
product  was  meat-topped  pizza.  These 
estimates  show  that  the  NSLP  market 
represents  a  substantial  share  of  the 
frozen  pizza  market. 

FSIS  expects  this  rule  will  result  in 
some  shift  in  sales  in  the  school  lunch 
market  from  frozen  to  fresh  pizzas.  The 
eventual  magnitude  of  the  shift  will  be 
determined  by  price,  student  preference, 
and  availability;  i.e.,  not  all  schools  will 
have  access  to  the  alternative  product. 
Based  on  the  Agency’s  analysis,  the 
likely  shift  in  sales  is  estimated  to  be  in 
the  $36  to  $48  million  range. 

A  secondary  impact  of  the  proposed 
rule  would  be  an  increase  in  the  demand 
for  cheese  versus  cheese  alternate. 
Assuming  that  fresh  pizzas  will  contain 
only  cheese,  the  Agency’s  analysis 
estimates  that  the  shift  in  sales  will  be 
accompanied  by  an  increase  in  the 
demand  for  cheese  of  3  million  pounds. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  'This  rule  would  exempt 
from  Federal  inspection  the  preparation 
of  pizzas  topped  with  inspected  and 
passed,  cooked  or  cured,  ready-to-eat 
meat  food  or  poultry  product  under 
certain  terms  and  conditions. 

States  and  local  jurisdictions  are 
preempted  under  the  Federal  Meat 
Inspection  Act  (FMIA)  and  the  Poultry 
Products  Inspection  Act  (PPIA)  from 
imposing  requirements  with  respect  to 
premises,  facilities,  and  operations  of 
federally  inspected  meat  or  poultry 
products,  and  any  marking,  labeling, 
packaging,  or  ingredient  requirements 
on  federally  inspected  meat  or  poultry 
products  that  are  in  addition  to,  or 
different  than,  those  imposed  under  the 
FMIA  or  the  PPIA.  States  and  local 
jurisdictions  may,  however,  exercise 
concurrent  jurisdiction  over  meat  and 
poultry  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  or 
poultry  products  that  are  misbranded  or 
adulterated  under  the  FMIA  or  PPIA. 
Under  the  FMIA  and  the  PPIA,  States 
that  maintain  meat  and  poultry 
inspection  programs  must  impose 
requirements  on  State  inspected 
products  and  establishments  that  are  at 
least  equal  to  those  required  under  the 
FMIA  or  PPIA.  'These  States  may, 
however,  impose  more  stringent 
requirements  on  such  State  inspected 
products  and  establishments. 

If  adopted,  this  rule  will  not  have  a 
retroactive  effect.  Prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule  or 
the  application  of  its  provisions,  all 
applicable  administrative  procedures 
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must  be  exhausted.  Those 
administrative  procedures  are  set  forth 
in  the  niles  of  practice  governing 
procedures  for  the  exemption  of  certain 
pizza  operations  proposed  at  9  CFR 
303.1(e)(4)  and  381.10(e)(4)  under  the 
FMIA  and  the  PPIA.  as  amended  by 
Public  Law  102-237, 

Effects  fNi  Small  Entities 

The  Administrator.  FSIS,  has  made  an 
initial  determination  that  this  proposed 
rule  would  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  would  principally  impact  two 
industries  that  produce  and  market 
pizza.  The  fresh  pizza  industry  is 
composed  of  establishments  that 
prepare  fresh  pizza  for  immediate 
consumption  either  as  a  delivery  service 
or  as  an  eat-in  restaurant  or  pizzeria  or 
both.  Under  existing  regulations,  these 
businesses  cannot  sell  meat-topped 
pizzas  to  schools  for  resale  to  students 
without  operating  under  Federal 
inspection.  The  other  industry  is  the 
frozen  pizza  industry  that  is 
synonymous  with  the  federally 
inspected  meat  and  poultry 
establishments  that  produce  and 
package  frozen  pizza.  These 
establishments  may  also  produce  a 
nonfrozen,  refrigerated  product  that  is 
distributed  to  retail  stores,  but  is  not  the 
same  product  as  fresh  pizza. 

The  proposed  rule  would  ease 
regulatory  requirements  for  certain 
segments  of  the  pizza  industry  which 
would,  in  turn,  provide  a  positive  impact 
on  the  affected  industry.  Such 
businesses  would  be  exempt  from 
continuous,  daily  inspection,  thus 
eliminating  any  costs  associated  with 
complying  with  related  inspection 
requirements.  However,  this  proposed 
rule  would  require  exempted  businesses 
to  comply  with  certain  provisions  of  the 
Food  and  Drug  Administration's  Food 
Service  Sanitation  Manual  in  regard  to 
the  facilities  and  operations  of  such 
businesses.  Certain  other  requirements 
would  also  apply  to  such  exempted 
businesses  in  order  to  maintain  public 
health  protection. 

Decisions  by  individual  businesses  on 
whether  to  operate  under  such  an 
exemption  would  be  based  on  their 
conclusions  that  the  benefits  would 
outweigh  the  implementation  costs.  FSIS 
is  interested  in  receiving  comments  on 
the  economic  impact  that  this  proposed 
rule  would  impose  upon  both  large  and 
small  entities  opting  to  operate  under 
this  exemption. 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 


this  proposed  rule.  Written  comments 
should  be  sent  to  the  Policy  Office  at  the 
address  shown  above  and  should  refer 
to  Docket  Number  91-041P.  Any  person 
desiring  an  opportunity  for  oral 
presentation  of  views  as  provided  under 
the  Poultry  Products  Inspection  Act 
must  make  such  request  to  Mr.  Patrick 
Clerkin  so  that  arrangements  may  be 
made  for  such  views  to  be  presented.  A 
record  will  be  made  of  all  views  orally 
presented.  All  comments  submitted  in 
response  to  this  proposal  will  be 
available  for  public  inspection  in  the 
Policy  Office  from  9  a.m.  to  12:30  p.m. 
and  from  1:30  p.m.  to  4  p.m.,  Monday 
through  Friday. 

Background 

Inspection  Required  of  Certain 
Operations 

The  Federal  Meat  Inspection  Act 
(FMIA)  (21  U.S.C.  601  et  seq.)  and 
Poultry  Products  Inspection  Act  (PPIA) 
(21  U.S.C.  451  et  seq.)  require,  among 
other  things,  inspection  of  a  broad 
spectrum  of  operations  and  facilities 
involved  in  the  preparation  and 
processing  of  food  derived  from 
livestock  (i.e.,  cattle,  sheep,  swine, 
goats,  horses,  mules,  or  other  equines) 
and  poultry.  The  FMIA  provides  that 
meat  and  meat  food  products  prepared 
for  commerce  in  any  slaughtering,  meat¬ 
canning.  salting,  packing,  rendering,  or 
similar  establishments  must  be  prepared 
under  Federal  inspection  unless  the 
operations  of  the  establishment  are 
exempted  (21  U.S.C.  603,  604, 606,  608. 
610,  and  623).  The  PPIA  includes 
comparable  inspection  requirements  for 
the  processing  of  poultry  products  (21 
U.S.C  454,  455,  456.  458,  and  459). 
Establishments  preparing  or  processing 
product  solely  for  distribution  within  a 
^  State  may  instead  be  subject  to  State 
inspection  if  the  State  develops  and 
effectively  enforces  requirements  that 
are  at  least  equal  to  those  under  the 
FMIA  or  PPIA.  Section  301(c)(1)  and  (3) 
of  the  FMIA  (21  U.S.C  661(c)(1)  and  (3)) 
and  section  5(c)(1)  and  (3)  of  the  PPIA 
(21  U.S.C.  454(c)(1)  and  (3))  provide,  in 
relevant  part,  that  the  Secretary  of 
Agriculture  shall  designate  any  State  for 
Federal  inspection  (including  organized 
territories)  which  does  not  have,  or  is 
not  effectively  enforcing,  such 
requirements:  and  if  a  State  is  so 
designated,  wholly  intrastate  operations 
also  are  subject  to  Federal  inspection 
and  other  requirements  of  the  FMIA  and 
PPIA. 

Pizza  Operations  Required  To  Be  Under 
Inspection 

Over  the  past  several  years,  operators 
of  pizza  restaurants  have  attempted  to 


increase  their  sales  of  pizza  and  meat 
topped  pizzas  to  school  lunch  programs. 
This  resulted  in  a  higher  level  of  public 
awareness  of  the  requirement  that  some 
products  produced  for  such  sales  be 
produced  under  Federal  or  State  meat 
inspection.  A  restaurant  chain  proposed 
and  FSIS  approved  the  use  of  a  "Sales 
Agency  Agreement”  whereby  the 
restaurant  chain  could  sell  meat  pizzas 
directly  to  students  at  the  school 
without  Federal  meat  inspection  under 
the  so-called  “restaurant  central 
kitchen"  exemption  to  the  statutory 
requirement  of  inspection.  However,  the 
National  School  Lunch  Act  (NSLA) 
prohibits  a  National  School  Lunch 
Program  (NSLP)  school  from  contracting 
with  a  fo^  service  company  to  provide 
a  la  carte  food  service  unless  the 
company  agrees  to  offer  free,  reduced 
price,  and  paid  reimbursable  meals  to 
all  eligible  students.  A  reimbursable 
meal  must  meet  prescribed  meal  pattern 
requirements  and,  in  this  case,  would 
include  more  than  a  slice  of  pizza.  If  the 
restaurant  chain  chose  to  function  as  a 
Food  Service  Management  Company 
and  offer  complete  meals,  then  meals 
served  through  such  an  operation  could 
be  eligible  for  reimbursement.  Further, 
under  the  NSLP  regulations,  no  foods 
may  be  sold  in  a  lunch  room  in 
competition  with  the  NSLP  unless  all  of 
the  income  from  the  sale  accrues  to  the 
beneht  of  the  school  food  service,  the 
school,  or  student  organizations 
approved  by  the  school.  An  option 
available  to  the  restaurant  chain  was  to 
have  meat  pizzas  inspected  and  passed 
under  the  I^IA  in  order  to  sell  meat 
pizzas  to  schools  as  a  vendor,  which  in 
turn,  would  sell  to  the  children.  In  this 
case,  the  pizza  could  be  sold  by  the 
schools,  either  as  part  of  a  NSLP  meal 
and  could  be  claimed  for  reimbursement 
by  the  schools,  or  a  la  carte.  Federal 
inspection  of  this  kind  is  currently 
conducted  at  many  facilities  producing 
pizzas.  However,  because  the 
restaurants'  customary  operations  are 
exempt  from  Federal  inspection  under 
the  FMIA.  the  facilities  may  not  be 
designed  to  meet  the  Federal  meat 
inspection  standards. 

Operators  of  pizza  restaurants  and 
operators  of  school  food  services 
continued  to  question  why  the 
preparation  of  pizzas  using  meat  or 
poultry  toppings,  which  were  produced 
as  cooked  and  ready-to-eat  under 
inspection,  by  businesses  which  were 
already  subject  to  local  health 
inspection,  should  require  an  additional 
Federal  inspection.  However,  meat  or 
poultry  pizzas  are  “meat  food  products” 
or  “poultry  products"  under  the  FMIA 
and  PPIA,  and  their  preparation  for 
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consumers  have  traditionally  been 
subject  to  Federal  inspection  unless 
prepared  in  an  exempted  establishment. 
As  discussed  above,  preparation  of  meat 
and  meat  food  products,  or  poultry  or 
poultry  products  must  be  done  under 
Federal  or  State  inspection  unless  the 
operations  of  the  preparing 
establishment  are  exempted  from 
inspection  requirements.  Existing 
exemptions  covering  operations  of  pizza 
restaurants  do  not  extend  to  their 
production  of  meat  or  poultry  pizza  for 
wholesale  transactions. 

FMIA/PPIA  Amended 

On  December  13, 1991,  Public  Law 
102-237  was  adopted.  This  law,  in  part, 
amended  section  23  of  the  FMIA  (21 
U.S.C.  623)  and  section  15  of  the  PPIA 
(21  U.S.C.  464)  to  provide  that  the 
Secretary,  through  regulation,  exempt 
pizzas  containing  meat  or  poultry 
ingredients  from  the  inspection 
requirements  of  the  Acts,  under  such 
terms  and  conditions  as  might  be 
necessary  to  ensure  food  safety  and 
protect  public  health,  such  as  si>ecial 
handling  procedures,  if:  (a)  The  meat 
food  or  poultry  product  components  of 
the  pizzas  have  been  prepared, 
inspected,  and  passed  in  a  cured  or 
cooked  form  as  ready-to-eat  in 
compliance  with  the  requirements  of  this 
Act;  and  (b)  the  pizzas  are  to  be  served 
in  public  or  private  nonprofit 
institutions.  The  law  provides  that  the 
Secretary  may  withdraw  or  modify  any 
exemptions  when  he  or  she  determines 
such  action  is  necessary  to  ensure  food 
safety  and  to  protect  public  health.  The 
law  forther  provides  that  such  regulation 
be  issued  as  final  no  later  than  August  1, 
1992,  and  that  prior  to  issuance  as  a 
final  rule,  at  least  one  public  hearing  be 
held  to  examine  the  public  health  and 
food  safety  issues  raised  by  the 
exemptions. 

The  law  creates  an  exemption  for 
products  limited  to  those  conforming  to 
provisions  for  the  use  of  specific  types 
of  inspected  toppings,  and  limited  to 
such  products  when  sold  for  service  in 
public  or  private  nonprofit  institutions. 
This  clearly  limited  exemption  is  to  be 
further  limited  by  “such  terms  and 
conditions  as  the  Secretary  shall 
prescribe  *  *  *  that  may  be  necessary 
to  ensure  food  safety  and  protect  public 
health,  such  as  special  handling 
procedures,”  The  latter  terms  and 
conditions  must  be  appropriate  to  health 
and  safety  concerns  associated  with 
these  speciflc  products  and  their 
distribution. 

There  is  limited  recorded  legislative 
history  regarding  these  amendments. 
Remarks  on  the  floor  of  the  House  and 
the  Senate  focused  on  the  need  to  assure 


that  the  terms  and  conditions  adopted  in 
implementing  this  exemption  address 
sanitation,  facility,  and  handling 
standards,  as  they  relate  to  the  risk  of 
contamination  of  the  previously 
inspected  and  passed  meat  components 
and  the  other  ingredients  of  the  pizza. 

The  remarks  also  suggested  a  focus  on 
the  history  of  food  safety  concerns  for 
this  type  of  product.  The  Agency  does 
not  know  of  any  data,  aggregated  by 
State  or  for  the  Nation,  which  would 
represent  an  incidence  of  foodborne 
illness  related  to  the  type  of  products 
subject  to  this  regulation,  or  to 
analogous  products  when  produced  in 
pizza  restaurants  for  service  at  their 
own  restaurant,  or  at  another  institution. 
FSIS  requests  commenters  to  provide 
any  such  data  and  is  interested  in 
receiving  information  on  how  the  terms 
and  conditions  proposed  herein  might 
have  impacted  on  such  incidents  of 
foodborne  illnesses. 

Other  Exempt  Activities 

In  considering  what  terms  and 
conditions  were  appropriate  to  any  such 
pizza  exemption,  FSIS  examined  current 
exempt  activity.  The  FMIA  and  PPIA 
both  include  provisions  for  exemption 
from  inspection  requirements  for 
specific  operations  of  certain 
businesses.  The  applicability  of  each 
exemption  is  determined,  among  other 
things,  by  the  product,  the 
characteristics  of  the  operations  of  the 
business,  the  consumer  involved,  and 
the  amount  of  product.  Special 
conditions  for  manufacturing  facilities  or 
labeling  under  each  exemption,  if  any, 
are  established  by  law  and  regulation. 
These  exemptions  are  set  forth  in  9  CFR 
part  303  and  9  CFR  part  381,  subpart  C. 

The  PPIA  and  relations  at  9  CFR 
381.10  and  381.11  establish  various 
exemptions  for  businesses  and 
individuals  to  conduct  poultry  slaughter 
and/or  processing  operations  without 
inspection.  Under  some  exemptions, 
operations  are  limited  to  cutting  up 
previously  inspected  products.  Under 
others,  operations  can  include  slaughter 
and  a  full  range  of  further  processing 
operations,  such  as  smoking, 
manufactiuing  multiingredient  products, 
cooking  and  canning.  None  of  these 
exemptions  requires  that  slaughter  or 
processing  facilities  or  processing 
procediires  meet  any  specified 
conditions  beyond  the  general 
requirement  that  the  piquets  are 
handled  “under  such  sanitary  standards, 
practices,  and  procedures  as  result  in 
the  preparation  of  poultry  products  that 
are  sound,  clean,  and  fit  for  human 
food.”  The  scale  of  poultry  exempt 
operations,  under  most  circumstances,  is 
self  limiting  or  is  limited  by  law  or 


regulation.  The  exempted  slaughter  and 
preparation  of  products  for  one's  own 
use  is  obviously  limited.  Some  exempted 
operations  are  limited  to  processing  the 
product  of  no  more  than  20,000  poultry, 
and,  under  some,  sales  are  limited  to 
consumers  and  primarily  household 
consumers. 

The  FMIA  and  regulations  at  9  CFR 
303.1  also  establish  various  exemptions 
for  different  businesses  and  individuals 
to  conduct  meat  slaughter  and/or 
processing  operations  without 
inspection.  *^0  operations  permitted 
under  different  exemptions  vary.  For 
example,  persons  slaughtering  or 
processing  products  for  their  own  use 
are  not  limited  as  to  what  products  they 
can  produce.  Neither  are  custom 
operators  who  slaughter  animals  or 
process  products  for  the  owners  of  such 
animals  or  products,  solely  for  their  own 
use  and  not  for  sale.  These  operations 
can  include  the  manufacture  of  cooked 
or  cured  products,  sausage  products, 
smoked  products,  products  containing 
added  substances  such  as  corned  beef, 
and  products  containing  controlled 
ingredients  such  as  fully  cooked  hams 
containing  nitrite.  Section  303.1(a)(2)(i) 
of  the  meat  inspection  regulations  (9 
CFR  303.1(a)(2)(i))  provides  that  these 
custom  exempt  establishments  must  be 
maintained  in  conformance  with  the 
sanitation,  facilities,  and  equipment 
provisions  set  out  in  9  CFR  308.3  through 
308.14,  with  certain  exceptions  as 
provided  in  9  CFR  303.1(a)(2)(i). 
Furthermore,  §  303.1(b)(1)  of  the  meat 
inspection  regulations  (9  CFR 
301.1(b)(1))  provides  that  custom  exempt 
products  must  be  prepared  and  handled 
in  conformance  with  9  CFR  316.16, 

317.16,  318.5,  318.6,  318.7,  318.10,  318.300 
through  318.311,  and  320,  with  certain 
exceptions  as  provided  in  9  CFR 
303.1(b)(1).  FSIS  applies  similar 
standards  in  its  review  of  custom 
exempt  poultry  slaughter  and  processing 
operations.  No  such  conditions  are 
established  for  persons  slaughtering 
animals  or  producing  products  for  their 
own  use.  However,  9  CFR  303.1(e) 
provides  that  all  exempted  articles  must 
comply  with  the  adulteration  and 
misbranding  provisions  of  the  FMIA  and 
regulations,  except  the  requirement  of 
the  official  inspection -legend.  Such 
provision  specifically  includes  trichina 
treatment  requirements  for  pork  or  any 
product  containing  pork. 

The  Acts  and  regulations  at  9  CFR 
303.1  and  9  CFR  381.10  exempt 
operations,  such  as  retail  stores  and 
restaurants  (including  central  kitchens 
of  restaurants),  which  are  limited  with 
respect  to  operations  and  product  types 
only  to  the  extent  that  they  are 
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prohibited  from  slaughtering  animals 
and  canning  products.  All  other  types  of 
cutting,  cooking,  and  formulating  are 
permitted  without  inspection,  but  retail 
stores  and  restaurants  are  permitted  to 
sell  only  to  consumers.  Retail  stores 
must  sell  primarily  to  household 
consumers,  and  caimot  sell  formulated 
or  cooked  product  to  other  than 
household  consumers,  such  as  hotels, 
restaurants,  and  other  similar 
institutions.  Restaurants  can  only 
prepare  foods  for  sale  to  consumers  at 
their  restaurant,  or,  in  the  case  of 
restaurant  central  kitchens,  to 
consumers  at  satellite  restaurants  or 
vending  machines  under  their  ownership 
or  operation.  The  restaurant  central 
kitchen  exemption  at  9  CFR 
303.1(d)(2)(iv)(c]  and  9  CFR 
381.10(d)(2)(iv)(c)  provides  product  and 
handling  limitations.  These  limitations 
include:  (a)  Shipment  of  fully  cooked, 
ready-to-eat  products  only:  (b)  no 
intervening  transfer  or  storage  of 
products  between  the  processing 
establishment  and  the  site  where  meals 
are  served  to  consumers;  and  (c) 
transportation  only  by  employees  of  the 
processing  firm  to  its  satellite 
restaurants.  The  adulteration  and 
misbranding  provisions  of  the  I^IA  and 
regulations,  other  than  the  official 
inspection  legend,  apply  to  the 
exempted  articles  prepared  in  retail 
stores,  restaurants,  and  similar  retail- 
type  establishments.  As  previously 
discussed,  the  adulteration  and 
misbranding  provisions  of  the  FMIA  and 
regulations,  other  than  the  o^cial 
inspection  legend,  apply  to  all  exempted 
meat  articles. 

No  prior  approval  from  FSIS  is 
required  to  operate  in  an  exempt  status. 
Adhering  to  the  limitations  on 
operations  and  sales  peculiar  to  the 
specific  exemption  and  conforming  to 
any  facilities  and  labeling  requirements 
establish  the  exemption.  The  regulatory 
conditions  of  these  exemptions  from 
inspection  requirements  were  all 
developed  with  a  recognition  that  the 
conditions  should  ht  into  an  overall 
scheme  of  government  regulations  at  the 
Federal,  State,  and  local  level.  Existing 
inspection  or  regulatory  authority  and 
standards,  already  imposed  on 
businesses  and  individuals  by  Federal, 
State  or  local  governments,  should  be 
given  full  weight  in  establishing  further 
regulatory  conditions,  such  as  those  to 
be  developed  by  FSIS  in  order  to 
implement  the  exemption  provisions 
mandated  by  Public  Law  102-237.  It  is 
recognized  that:  FSIS,  through  its 
Compliance  Program,  monitors  the 
distribution  of  meat  and  poultry 
products  in  exempted  facilities  and 


other  operations  outside  federally 
inspected  establishments. 

FSIS  exercises  authority  to  detain 
products  which  the  Agency  believes  are 
adulterated  or  misbranded,  whether  the 
products  (a)  are  produced  under  Federal 
inspection,  (b)  conform  to  an  exemption 
from  Federal  inspection,  or  (c)  are  not 
produced  under  Federal  inspection  and 
do  not  conform  to  an  exemption  from 
Federal  inspection.  FSIS  can  also  seek 
judicial  seizure  emd  condemnation  of 
such  products. 

State  and  local  officials  also  inspect 
handling  of  food  products  within  their 
jurisdictions.  Officials  of  the  Retail  Food 
Protection  Branch,  Center  for  Food 
Safety  and  Applied  Nutrition,  Food  and 
Drug  Administration,  have  advised  FSIS 
that  State  and  local  governments  have 
inspection  and  sanitation  ordinances 
which  substantially  conform  to  the 
model  food  service  sanitation  ordinance 
contained  in  the  Food  Service  Sanitation 
Manual.  DHEW  Publication  No.  (FDA) 
78-2081.^  The  Food  Service  Sanitation 
Manual  encourages  the  food  and 
beverage  industry  to  develop  and 
maintain  food  service  sanitation 
programs  that  are  based  on  imiform, 
nationally  accepted  public  health 
principles  and  standards.  The  manual 
sets  forth  provisions  on  food  handling 
and  preparation,  employee  health, 
sanitation  of  equipment  and  utensils, 
sanitary  facilities  and  controls, 
construction  and  maintenance  of 
physical  facilities,  operation  of  mobile 
food  units  or  pushcarts,  operation  of 
temporary  food  service  establishments, 
and  compliance  procedures. 

In  Federal  regulations,  as  previously 
discussed,  custom  exempt  activity  is  the 
only  exempt  activity  for  which  specific 
facility,  equipment,  and  sanitation 
requirements  are  established. 

Signifrcant  factors  differentiating  custom 
slaughter  and  processing  from  other 
exempt  operations  are  the  source  and 
character  of  the  livestock  or  poultry,  or 
products  therefrom,  to  be  slaughtered  or 
processed,  and  the  nature  of  slaughter 
operations.  Livestock  or  poultry  custom 
slaughtered  are  not  subjected  to  ante¬ 
mortem  or  post-mortem  government 
inspection.  Products  custom  processed 
are  usually  not  derived  from  livestock  or 
poultry  slaughtered  under  inspection. 
The  likeliho^  of  the  livestock  or 
poultry,  or  products  therefrom,  being 
contaminated  is  greater  because  of  its 
uncertain  origin  and  handling. 

Therefore,  it  is  important  that  facilities, 
equipment,  and  sanitation  requirements 
in  such  custom  establishments  be  such 


'  A  copy  of  this  manual  is  available  for  public 
review  in  the  FSIS  Hearing  Clerk's  Office. 


that  risk  of  cross-contamination  is 
minimized.  Operations  for  slaughter  of 
livestock  are  also  significantly  different 
in  character  frtim  other  food  service 
operations.  The  processes  involved  in 
slaughter  operations  include,  in  part, 
stuiming  the  animal,  hoisting  and 
bleeding  the  animal,  removing  the  hide, 
eviscerating  the  animal,  and  splitting  tlie 
carcass.  Since  food  service  operations 
are  unlike  custom  slaughter  and 
processing  operations,  it  would  be 
inappropriate  to  apply  the  Federal 
facility  and  sanitation  requirements 
applicable  to  such  custom  slaughter  and 
processing  establishments  to 
establishments  preparing  pizzas  to  be 
exempt  from  inspection  under  Public 
Law  102-237. 

The  operations  judged  by  the  Agency 
to  be  most  similar  to  the  proposed 
exempt  pizza  operations  are  those 
conducted  under  the  “restaurant  central 
kitchen”  exemption.  The  restaurant 
central  kitchen  exemption  was 
structured  to  include  more  complex 
processing  operations  than  anticipated 
under  the  pizza  exemption.  The 
restaurant  central  kitchen  operations 
are  conducted  in  a  similar  environment 
to  that  presumed  in  the  proposed  pizza 
exemption.  In  fact,  the  restaurant  central 
kitchen  exemption  could  apply  to  some 
operations  at  pizza  restaurants.  Under 
that  exemption,  a  pizza  restaurant  could 
prepare  any  meat  or  poultry  product  in  a 
cooked  and  ready-to-eat  form  for 
transportation  by  its  employees  to 
another  restaurant  under  the  same 
ownership  or  control,  for  service  to 
consumers  at  that  site,  without  any 
intervening  transfer  or  storage.  A  pizza 
restaurant  could  produce  a  wide  range 
of  meat  and  poultry  products  for  that 
limited  distribution.  The  operating 
characteristics,  which  necessarily 
difrerentiate  activity  under  the  proposed 
pizza  exemption  from  the  restaurant 
central  kitchen  activity,  are  that  the 
exemption  would  only  apply  to  pizzas 
conforming  to  provisions  for  the  use  of 
specific  types  of  inspected  toppings,  and 
that  such  products  would  be  sold  for 
service  in  public  or  private  nonprofit 
institutions,  and  not  just  in  their  own 
restaurants.  There  are  additional 
features  of  the  restaurant  central  kitchen 
exemption  that  are  not  contradictory  to 
the  provisions  of  the  authorizing 
legislation  for  the  pizza  exemption. 
These  include  the  requirement  that  the 
products  be  cooked  and  ready-to-eat 
when  they  leave  the  restaurant  central 
kitchen,  and  the  prohibition  on 
intervening  transfer  or  storage  before 
deUvery  and  service  to  consumers.  The 
former  feature  is  a  legislated 
requirement  of  the  restaurant  central 
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kitchen  exemption;  the  latter  v/as 
established  through  regulation. 

Proposal 

The  proposed  rule  would  define  the 
term  “ready-to-eat”  in  two  contexts. 

First,  as  it  applies  to  the  meat  or  poultry 
food  product  components  which  would 
be  used  in  the  formulation  of  the  exempt 
pizzas.  Second,  as  it  pertains  to  the 
finished  pizza  product.  In  the  first 
context,  “ready-to-eat”  would  be 
defined  as  "no  further  cooking  or  other 
preparation  is  needed."  This  means  that 
the  only  permitted  operation  would  be 
the  placement  of  the  meat  or  poultry 
item  on  the  pizza.  No  cooking,  slicing  or 
grinding  would  be  permitted  before  the 
pizza  is  fully  formulated.  This  limitation 
on  the  handling  of  the  meat  or  poultry 
product  component  would  lessen  the 
likelihood  of  mishandling. 

The  proposed  rule  wodd  adopt  a 
significant  feature  of  the  restaurant 
central  kitchen  exemption  to  address 
ready-to-eat  in  the  second  context.  As 
applied  to  exempt  pizza  products,  it 
would  require  that  pizzas  be  transported 
as  ready-to-eat;  i.e.,  no  further  cooking 
or  other  preparation  is  needed,  except 
that  they  may  be  reheated  prior  to 
serving  if  chilled  during  transportation. 

The  Agency  is  proposing 
transportation  requirements  for  such 
pizzas  to  lessen  the  likelihood  of 
product  mishandling  which,  in  turn, 
could  result  in  product  adulteration.  The 
proposed  rule  would  require  that  pizzas 
be  transported  directly  from  the  pizza 
restaurant  to  the  site  where  they  are  to 
be  served  without  any  intervening 
storage  or  transfer  between 
conveyances.  This  requirement  is  also 
modeled  on  a  feature  of  the  restaurant 
central  kitchen  exemption.  In  this 
application,  transportation  could  be 
made  by  employees  of  the  preparing 
restaurant,  the  receiving  institution,  or  a 
food  service  management  company 
contracted  to  conduct  food  service  at 
the  pubhc  or  private  nonprofit 
institution.  This  would  accommodate  the 
transport  of  product  by  employees  of  the 
public  or  private  nonprofit  institution  or 
contracted  food  service  management 
company. 

The  facilities  and  operations  of 
businesses  which  would  produce 
products  under  this  exempticm  are 
already  subject  to  State  and  local  health 
and  sanitation  ordinances.  FSIS  expects 
facilities  and  operations  of  businesses 
claiming  this  exempticm  to  meet  the  high 
standards  for  food  safety  and  sanitation 
included  in  the  FDA’s  Food  Service 
Sanitation  Manual.  Such  provisions 
include  requirements  for  food  care; 
personnel;  equipment  and  utensils; 
cleaning,  sanitization,  and  storage  of 


equipment  and  utensils;  sanitary 
facilities  and  controls;  construction  and 
maintenance  of  physical  facilities; 
mobile  food  units  or  pushcarts;  and 
temporary  food  service.  The  proposed 
rule  would  make  conformance  to  these 
provisions  a  condition  for  producing  and 
selling  products  under  this  exemption. 
Therefore,  this  proposed  rule  would 
incorporate  by  reference  the  definitions 
at  chapter  1, 1-102,  and  the  provisions  of 
chapters  2  through  9,  except  section  4- 
208,  part  IV,  of  the  Food  S^ice 
Sanitation  Manual  (1976 
Recommendations),  DHEW  Publication 
No.  (FDA)  78-2081.  In  the  interest  of 
food  safety  and  public  health,  section  4- 
208,  Existing  equipment,  is  not  being 
incorporated  by  reference.  FSIS  does  not 
intend  to  exempt  any  equipment  from 
the  design  and  fabrication  requirements 
in  chapter  4.  The  incorporation  by 
reference  material  is  included  as 
Appendix  A  to  this  proposal. 
Conformance  to  these  provisions  and  to 
the  limitations  on  operations  and 
handling  established  in  the  proposal 
would  ensure  food  safety  and  protect 
public  health.  Also,  establishing  these 
provisions  as  a  condition  for  operating 
under  this  exemption  would  provide  the 
Administrator  with  objective  criteria  for 
determining  whether  an  exemption 
should  be  modified  or  withdrawal  in 
specific  cases. 

Products  exempt  fi-om  inspection 
requirements  imder  this  proposed  rule 
would  still  be  subject  to  the  adulteration 
and  misbranding  provisions  of  the  Acts 
and  regulations.  As  previously 
discussed,  the  Federal  meat  inspection 
regulations  already  provide  that  any 
article  exempted  &om  Federal 
inspection  is  subject  to  the  adulteration 
and  misbranding  provisions  of  the  FMIA 
and  regulations,  except  the  requirement 
for  the  official  inspection  legend  (9  CFR 
303.1(e)),  However,  the  poultry  products 
inspection  regulations  do  not  contain 
such  a  provision  covering  all  articles 
exempted  from  the  PPIA  and 
regulations.  Therefore,  this  proposal 
would  add  a  provision  to  the  poultry 
products  inspection  regulations  that 
pizzas  exempt  under  this  proposal 
would  be  subject  to  the  adulteration  and 
misbranding  provisions  of  the  PPIA  and 
regulations.  As  applied  under  this 
proposed  exemption,  the  misbranding 
provisions  would  require  that  pizzas 
with  meat  or  poultry  components 
conform  to  standards  of  identity  or 
composition  if  they  are  to  be  labeled  as 
meat  or  poultry  pizzas.  For  example,  if  a 
product  wrere  to  be  labeled  “pepperoni 
pizza,”  it  would  have  to  contain  10 
percent  pepperoni.  If  the  pepperoni 
content  in  a  product  product  under  this 
exemption  were  less  than  10  percent,  it 


would  have  to  be  labded  as  “imitation'' 
or,  if  nutritionally  equivalent  to  a 
pepperoni  pizza,  by  a  descriptive  name, 
such  as  “Pizza  (contains  X%  Pepperoni; 
Pepperoni  Pizza  contains  10% 

Pepperoni).’’ 

The  proposed  rule  would  provide  that 
the  Administrator  of  FSIS  may  withdraw 
or  modify  the  exemption  for  a  particular 
establishment  when  he  or  she 
determines  that  such  action  is  necessary 
to  ensure  food  safety  and  public  health. 
Before  any  withdrawal  or  modification, 
FSIS  would  inform  the  owner  or 
operator  of  the  particular  establishment 
of  the  reasons  for  the  proposed  action. 
The  owmer  or  operator  of  the  particular 
establishment  would  be  given  an 
opportunity  to  respond,  in  waiting,  to  the 
Administrator  within  20  days  after 
notification  of  the  proposed  action.  In 
those  instances  where  there  is  conflict 
of  any  material  fact,  the  owner  or 
operator  of  the  establishment  upon 
request,  would  be  afforded  an 
opportunity  for  a  hearing  writh  respect  to 
the  disputed  fact,  in  accordance  with 
rules  of  practice  which  would  be 
adopted  for  any  such  proceeding. 

However,  the  proposed  rule  would 
also  provide  that  when  the 
Administrator  of  FSIS  determines  that 
an  imminent  threat  to  food  safety  or 
public  health  exists,  and  that  su^ 
action  is,  therefore,  necessary,  the 
Administrator  may  summarily  withdraw 
or  modify  the  exemption  for  a  particular 
establishment.  Under  this  summary 
authority,  the  withdrawal  or 
modification  would  become  effective 
pending  final  determination  in  the 
proceeding.  The  proposed  rule  would 
make  such  wntht^awal  or  modification 
effective  upon  oral  or  written 
notification  to  the  owner  or  operator  of 
the  particular  establishment.  This 
withdrawal  or  modification  would 
continue  in  effect  pending  the 
completion  of  the  procee^ng  and  any 
judicial  review  thereof,  unless  otherwise 
ordered  by  the  Administrator. 

The  proposed  rule  would  define 
“private  nonprofit  institution”  as  "a 
corporation,  and  any  community  chest, 
fund,  or  foundation,  organized  and 
operated  exclusively  for  religious, 
charitable,  scientific,  testing  for  public 
safety,  literary,  or  educational  purposes, 
or  to  foster  national  or  international 
amateur  sports  competition  (but  only  if 
no  part  of  its  activities  involve  the 
provision  of  athletic  facilities  or 
equipment],  or  for  the  prevention  of 
cruelty  to  ^ildren  or  ammals,  no  part  of 
the  net  earnings  of  whidi  inures  to  the 
benefit  of  any  private  shareholder  or 
individual,  no  substantial  part  of  the 
activities  of  which  is  carrying  on 
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propaganda,  or  otherwise  attempting,  to 
Influence  legislation,  and  which  does 
not  participate  in,  or  intervene  in 
(including  the  publishing  or  distribution 
of  statements),  any  political  campaign 
on  behalf  of  (or  in  opposition  to)  any 
candidate  for  public  office.*'  This 
definition,  which  is  taken  from  section 
501(c)(3)  of  title  28  of  the  Internal 
Revenue  Code,  is  consistent  with 
definitions  adopted  by  the  Department 
in  determining  nonprofit  status  in  its 
implementation  of  grant  programs  under 
the  Child  Nutrition  Acts.  The  Agency 
believes  that  this  definition  would 
include  those  institutions  operating 
nonprofit  food  services  under  the 
National  School  Lunch  Program  and 
other  similar  food  service  operations. 

Alternative  Proposals  Presented  to  FSIS 

Late  in  the  development  of  its 
proposal,  FSIS  received  a  petition  from 
Pizza  Hut,  Inc.,  and  a  petition  from  the 
Community  Nutrition  Institute  and 
others.  These  petitions  contain 
alternative  proposals  for  implementing 
Public  Law  102-237.  These  two 
proposals  advocate  approaches 
significantly  different  from  FSIS’s 
proposal.  The  Agency  has  included  them 
as  Appendices  B  and  C  to  this  proposal. 
These  appendices  are  not  being 
proposed  or  endorsed  by  the  Agency, 
and  are  included  only  as  background 
information. 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  proposing  to  amend  9 
CFR  parts  303  and  381  of  the  Federal 
meat  and  poultry  products  inspection 
regulations  to  read  as  follows: 

List  of  Subjects 

9  CFR  303 

Exemptions,  Incorporation  by 
reference.  Meat  inspection. 

9  CFR  381 

Exemptions,  Incorporation  by 
reference.  Poultry  inspection. 

PART  303— EXEMPTIONS 

1.  The  authority  citation  for  part  303 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  601-695: 7  CFR  2.17. 
2.55. 

2.  Section  303.1  would  be  amended  by 
redesignating  paragraphs  (e)  and  (f)  as 
(f)  and  (g),  respectively,  and  adding  a 
new  paragraph  (e)  to  read  as  follows: 

§  303.1  Exemptions. 
***** 

(e)(1)  The  requirements  of  the  Act  and 
the  regulations  in  this  subchapter  for 
inspection  of  the  preparation  of  products 
do  not  apply  to  meat  pizzas  containing 
meat  food  product  ingredients  which 


were  prepared,  inspected,  and  passed  In 
a  mured  or  cooked  form  as  ready-to-eat 
(i.e.,  no  further  cooking  or  other 
preparation  is  needed)  in  compliance 
with  the  requirements  of  the  Act  and 
these  regulations;  and  the  meat  pizzas 
are  to  be  served  in  public  or  private 
nonproflt  institutions,  provided  that  the 
meat  pizzas  are  ready-to-eat  (i.e.,  no 
further  cooking  or  other  preparation  is 
needed,  except  that  they  may  be 
reheated  prior  to  serving  if  chilled 
during  transportation),  transported 
directly  to  the  receiving  institution  by 
employees  of  the  preparing  firm, 
receiving  institution,  or  a  food  service 
management  company  contracted  to 
conduct  food  service  at  the  public  or 
private  nonprofit  institution,  without 
intervening  transfer  or  storage. 

(2)  The  definitions  at  chapter  1, 1-102, 
and  the  provisions  of  chapters  2  through 
9,  except  section  4-208,  part  IV,  of  the 
Food  and  Drug  Administration's  Food 
Service  Sanitation  Manual  (1978 
Recommendations),  DHEW  Publication 
No.  (FDA)  78-2081,  which  is 
incorporated  by  reference,  shall  apply  to 
the  facilities  and  operations  of 
businesses  claiming  this  exemption. 
(These  materials  are  incorporated  as 
they  exist  on  the  date  of  approval. 
Copies  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.  It  is  also 
available  for  inspection  at  the  office  of 
the  Hearing  Clei^,  room  3171,  South 
Building,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agricultiua, 
Washington,  DC  20250.) 

(3)  For  purposes  of  this  paragraph,  the 
term  “private  nonprofit  institution" 
means  “a  corporation,  and  any 
community  chest,  fund,  or  foundation, 
organized  and  operated  exclusively  for 
religious,  charitable,  scientific,  testing 
for  public  safety,  literary,  or  educational 
purposes,  or  to  foster  national  or 
international  amateur  sports 
competition  (but  only  if  no  part  of  its 
activities  involve  the  provision  of 
athletic  facilities  or  equipment),  or  for 
the  prevention  of  cruelty  to  children  or 
animals,  no  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any 
private  shareholder  or  individual,  no 
substantial  part  of  the  activities  of 
which  is  carrying  on  propaganda,  or 
otherwise  attempting^  to  influence 
legislation,  and  which  does  not 
participate  in,  or  intervene  in  (including 
the  publishing  or  distribution  of 
statements),  any  political  campaign  on 
behalf  of  (or  in  opposition  to)  any 
candidate  for  public  office." 

(4)  The  Administrator  may  withdraw 
or  modify  the  exemption  set  forth  in 

S  303.1(e)(1)  for  a  particular 


establishment  when  he  or  she 
determines  that  such  action  is  necessary 
to  ensure  food  safety  and  public  health. 
Before  such  action  is  taken,  the  owner  or 
operator  of  the  particular  establishment 
shall  be  notified,  in  writing,  of  the 
reasons  for  the  proposed  action  and 
shall  be  given  an  opportunity  to 
respond,  in  writing,  to  the  Administrator 
within  20  days  after  notification  of  the 
proposed  action.  The  written 
notiflcation  shall  be  served  on  the 
owner  or  operator  of  the  establishment 
in  the  manner  prescribed  in  $  1.147(b)  of 
the  Department’s  Uniform  Rules  of 
Practice  (7  CFR  1.147(b)).  In  those 
instances  where  there  is  cpnflict  of  any 
material  fact,  the  owner  or  operator  of 
the  establishment,  upon  request,  shall  be 
afforded  an  opportu^ty  for  a  hearing 
with  respect  to  the  disputed  fact,  in 
accordance  with  rules  of  practice  which 
shall  be  adopted  for  the  proceeding. 
However,  such  withdrawal  or 
modification  shall  become  effective 
pending  flnal  determination  in  the 
proceeding  when  the  Administrator 
determines  that  an  imminent  threat  to 
food  safety  or  public  health  exists,  and 
that  such  action  is,  therefore,  necessary 
to  protect  the  public  health,  interest  or 
safety.  Such  withdrawal  or  modiflcation 
shall  be  effective  upon  oral  or  written 
notification,  whichever  is  earlier,  to  the 
owner  or  operator  of  the  particular 
establishment  as  promptly  as 
circumstances  permit.  In  the  event  of 
oral  notiflcation,  written  confirmation 
shall  be  given  to  the  owner  or  operator 
of  the  establishment  as  promptly  as 
circumstances  permit.  This  withdrawal 
or  modiflcation  shall  continue  in  effect 
pending  the  completion  of  the 
proceeding  and  any  judicial  review 
thereof,  u^ess  otherwise  ordered  by  the 
Administrator. 

***** 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

3.  The  authority  citation  for  part  381 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  450, 21  U.S.C  451-470, 7 
CFR  2.17, 2.55. 

4.  Section  381.10  would  be  amended 
by  adding  a  new  paragraph  (e)  to  read 
as  follows: 

S  381.10  Exampdona. 
***** 

• 

(e)(1)  The  requirements  of  the  Act  and 
the  regulations  in  this  subchapter  for 
inspection  of  the  preparation  of  products 
do  not  apply  to  poultry  pizzas 
containing  poultry  product  ingredients 
which  were  prepared,  inspected,  and 
passed  in  a  cured  or  cooked  form  as 
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ready-to-eat  (ie..  no  ivrther  cooking  or 
other  preparation  is  needed)  in 
compliance  with  the  reqairements  of  the 
Act  and  these  regolations;  and  the 
poultry  pizzas  are  to  be  served  in  public 
or  private  nonprofit  institutions, 
provided  that  the  poultry  pizzas  are 
ready  to  eat  (Le^  no  furdter  cooking  or 
other  preparation  is  needed,  except  that 
they  may  be  reheated  priOT  to  serving  if 
chilled  during  transportation), 
transported  directly  to  die  receiving 
institutiOT  by  employees  of  the 
preparing  firm,  receiving  institution,  or  a 
food  service  management  company 
contracted  to  conduct  food  service  at 
the  public  or  private  nonprofit 
institution,  without  intervening  transfer 
or  storage. 

(2)  The  definitions  at  diapter  1, 1-102, 
and  the  provisions  of  chapters  2  through 
9,  except  section  4-208,  part  IV,  of  the 
Food  and  Drug  Administration's  Food 
Service  Sanitation  Ordinance  (1976 
Reconunendations),  DHEW  Publication 
No.  (FDA)  78-2081,  which  is 
incorporated  by  reference,  shall  apply  to 
the  facilities  and  operations  of 
businesses  claiming  this  exemption. 
(These  materials  are  incoiporated  as 
they  exist  on  the  date  of  approval. 

Copies  may  be  purchased  from  the 
Supmintendent  o(  Documents,  U.S. 
Government  Printing  Office, 

Washington,  DC  20402.  It  is  also 
available  for  inspection  at  the  office  of 
the  Hearing  Cleiic,  room  3171,  South 
Building,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250.) 

(3)  For  purposes  of  this  paragraph,  dte 
term  "private  nonprofit  institutkHi" 
means  “a  corporation,  and  any 
community  cl^t,  fund,  or  foundation, 
organized  and  operated  exdusively  for 
religious  charitable,  scientific,  testing  for 
public  safety,  literary,  or  educational 
purposes,  or  to  foster  national  or 
international  amateur  sports 
competition  (but  only  if  no  part  of  its 
activities  involve  the  provision  of 
athletic  facilities  or  equipment),  or  for 
the  prevention  of  cruelty  to  children  or 
animals,  no  part  of  the  net  earninqs  of 
which  inures  to  the  benefit  of  any 
private  shareholder  or  individual,  no 
substantial  part  of  the  activities  of 
which  is  carrying  on  propaganda, 
otherwise  attempting,  to  influence 
legislation,  and  which  does  not 
participate  in,  or  intervene  in  (including 
the  publishing  or  distribution  of 
statements),  any  political  campaign  on 
behalf  of  (or  in  oi^>08itioo  to)  any 
candidate  for  public  office." 

(4)  The  Administrator  may  withdraw 
or  niodify  the  exemption  set  forth  in 

§  381.10(e)(1)  for  a  particular 


estabUshment  when  be  or  she 
determines  that  such  action  is  necessary 
to  ensure  food  scifety  and  pubKc  health. 
Before  such  ecfion  is  taken,  the  owner  or 
operator  of  die  particular  establishment 
shall  be  notified,  in  writing,  of  the 
reasons  for  die  proposed  action  and 
diall  be  given  an  o^^xirtunity  to 
respond,  in  writing,  to  the  Administrator 
wi^n  20  days  after  notification  of  the 
proposed  action.  The  written 
notification  shall  be  served  on  the 
owner  or  operator  of  the  establishment 
in  the  maimer  prescribed  in  S  1.147(b)  of 
the  Department's  Uniform  Rules  of 
Practice  (7  CFR  1.147(b)).  In  those 
instances  where  there  is  conflict  of  any 
material  fact,  the  owner  or  operator  of 
the  establishment,  upon  request  shall  be 
afforded  an  opportunity  for  a  hearing 
with  respect  to  the  disputed  fact,  in 
accordance  with  rules  of  practice  which 
shall  be  adopted  for  the  proceeding. 
However,  such  withdrawal  or 
modification  shall  become  effective 
pending  final  determination  in  the 
proceeding  when  the  Administrator 
determines  that  an  imminent  threat  to 
food  safety  or  public  health  exists,  and 
that  such  action  is,  therefore,  necessary 
to  protect  the  public  health,  interest  or 
safety.  Such  withdrawal  or  modification 
shall  be  effective  upon  oral  or  written 
notification,  whichever  is  earlier,  to  the 
owner  or  operator  of  the  particular 
establishment  as  promptly  as 
circumstances  permit.  In  the  event  of 
oral  notification,  written  confirmation 
shall  be  given  to  the  owner  or  operator 
of  the  establishment  as  promptly  as 
circumstances  permit  liiis  withdrawal 
or  modification  shall  continue  in  effect 
pending  the  completion  of  the 
proceeding  and  any  judicial  review 
thereof,  unJess  otherwise  ordered  by  the 
Administrator. 

(5)  Hie  adulteration  and  misbranding 
provisions  of  the  Act  and  the  regulations 
apply  to  articles  which  cue  exempted 
from  inspection  under  $  381.10(e). 

Done  at  Washington,  DC,  on:  May  6. 1992. 
H.  Rnssefl  Cross, 

Administrator.  Food  and  Safety  Inspection 
Service. 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix  A — Part  IV  Food  Smvioe 
Sanitation  Onfinance  (1976 
Recommendatiom) 

Chapter  One — General  Provisions 

1-102  Definitions. 

For  the  purpose  of  this  ordincuice: 

(a)  Commissary  means  a  catering 
establishment  restaurant  or  any  other 
place  in  which  food,  containers,  or 


supplies  are  kepit  handled,  prepared, 
padcaged  or  stored. 

(b)  Corrosion-resistant  materials 
means  fliose  materials  that  maintain 
their  original  surface  characteristics 
under  prolonged  influence  of  the  food  to 
be  contacted,  the  normal  use  of  cleaning 
compounds  and  bactericidal  solutions, 
and  other  conditions-of-use 
environment 

(c)  Easily  cleanable  means  that 
surfaces  are  readily  accessible  and 
made  of  such  materials  and  finish  and 
so  fabricated  that  residue  may  be 
effectively  removed  by  normal  cleaniug 
methods. 

(d)  Employee  means  the  permit 
holder,  individuals  having  supervisoiy 
or  manfigement  duties  and  any  other 
person  winking  in  a  food  service 
establishment. 

(e)  Equipment  means  stoves,  ovens, 
ranges,  hoods,  slicers,  mixers, 
meatblocks,  tables,  counters, 
refrigerators,  sinks,  dishwashing 
machines,  steam  tables,  and  similar 
items  other  flian  utensils,  used  in  the 
operation  of  a  food  service 
establishment 

(f)  Food  means  any  raw.  cooked,  or 
processed  edible  substance,  ice, 
beverage  or  ingredient  used  or  intended 
for  use  or  for  sale  in  whole  or  in  part  for 
human  consumption. 

(g)  Food-contact  surface  means  those 
surfaces  of  equipment  and  utensils  with 
which  food  normally  comes  in  contact 
and  those  surfaces  from  which  food  may 
drain,  drip,  or  splash  bade  onto  surfaces 
normally  in  contact  with  food. 

(h)  Food  processing  establishment 
means  a  commercial  establishment  in 
which  food  is  manufactured  or  packaged 
for  human  consumption.  The  term  does 
not  include  a  food  service 
establishment  retail  food  store,  or 
commissary  operation. 

(i)  Foodservice  establishment  means 
any  place  where  food  is  prepared  and 
intended  for  individual  portion  service, 
and  indudes  the  site  at  which  individual 
portions  are  provided.  The  term  indudes 
any  such  place  regardless  of  whether 
consumption  is  on  or  off  the  premises 
and  regardless  of  whether  there  is  a 
charge  for  the  food.  The  term  also 
indudes  delicatessen-type  operations 
that  prepare  sandwidi^  intended  for 
individual  portion  service.  The  term 
does  not  include  private  homes  where 
food  is  prepared  or  served  for  individual 
family  consumption,  retail  food  stores, 
the  location  of  food  vending  machines, 
and  supply  vehicles. 

(])  Hermetically  sealed  container 
means  a  container  designed  and 
intended  to  be  seciue  against  the  entry 
of  microorganisms  and  to  maintain  the 
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commercial  sterility  of  its  content  after 
processing. 

(k)  Kit^enware  means  all  multi-use 
utensils  other  than  tableware. 

(l)  Law  includes  Federal,  State,  and 
local  statutes,  ordinances,  and 
regulations. 

(m)  Mobile  food  unit  means  a  vehicle- 
mounted  food  service  establishment 
designed  to  be  readily  movable. 

(n)  Packaged  means  bottled,  canned, 
cartoned,  or  securely  wrapped. 

(o)  Person  includes  any  individual, 
partnership,  corporation,  association,  or 
other  legal  entity. 

(p)  Person  in  charge  means  the 
individual  present  in  a  food  service 
establishment  who  is  the  apparent 
supervisor  of  the  food  service 
establishment  at  the  time  of  inspection. 

If  no  individual  is  the  apparent 
supervisor,  then  any  employee  present  is 
the  person  in  charge. 

(q)  Potentially  hazardous  food  means 
any  food  that  consists  in  whole  or  in 
part  of  milk  or  milk  products,  eggs,  meat, 
poultry,  fish,  shellfish  edible  Crustacea, 
or  other  ingredients,  including  synthetic 
ingredients,  in  a  form  capable  of 
supporting  rapid  and  progressive  growth 
of  infectious  or  toxigenic 
microorganisms.  The  term  does  not 
include  clean,  whole,  uncracked,  odor- 
free  shell  eggs  or  foods  which  have  a  pH 
level  of  4.6  or  below  or  a  water  activity 
(aw)  value  of  0.85  or  less. 

(r)  Pushcart  means  a  non-self- 
propelled  vehicle  limited  to  serving 
nonpotentially  hazardous  foods  or 
commissary-wrapped  food  maintained 
at  proper  temperatures,  or  limited  to  the 
preparation  and  serving  of  frankfurters. 

(s)  Reconstituted  means  dehydrated 
food  products  recombined  with  water  or 
other  liquids. 

(t)  Regulatory  authority  means  the 
State  ai^/or  local  enforcement 
authority  or  authorities  having 
jurisdiction  over  the  food  service 
establishment. 

(u)  Safe  materials  means  articles 
manufactured  from  or  composed  of 
materials  that  may  not  reasonably  be 
expected  to  result,  directly  or  indirectly, 
in  their  becoming  a  component  or 
otherwise  afiecting  the  characteristics  of 
any  food.  If  materials  used  are  food 
additives  or  color  additives  as  defined 
in  section  201  (s)  or  (t)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  they  are 
"safe”  only  if  they  are  used  in 
conformity  with  regulations  established 
pursuant  to  section  409  or  section  706  of 
the  Act.  Other  materials  are  “safe"  only 
if,  as  used,  they  are  not  food  additives  or 
color  additives  as  defined  in  section  201 
(s)  or  (t)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  and  are  used  in 
conformality  with  all  applicable 


regulations  of  the  Food  and  Drug 
Administration. 

(v)  Sanitation  means  effective 
bactericidal  treatment  by  a  process  that 
provides  enough  accumulative  heat  or 
concentration  of  chemicals  for  enough 
time  to  reduce  the  bacterial  count, 
including  pathogens,  to  a  safe  level  on 
utensils  and  equipment. 

(w)  Sealed  means  free  of  cracks  or 
other  openings  that  permit  the  entry  or 
passage  of  moisture. 

(x)  Single-service  articles  means  cups, 
containers,  lids,  closures,  plates,  knives, 
forks,  spoons,  stirrers,  paddles,  straws, 
napkins,  wrapping  materials,  toothpicks 
and  similar  articles  intended  for  one¬ 
time,  one-person  use  and  then 
discarded. 

(y)  Tableware  means  multi-use  eating 
and  drinking  utensils. 

(z)  Temporary  food  service 
establishment  means  a  food  service 
establishment  that  operates  at  a  fixed 
location  for  a  period  of  time  of  not  more 
than  14  consecutive  days  in  conjunction 
with  a  single  event  or  celebration. 

(aa)  Utensil  means  any  implement 
used  in  the  storage,  preparation, 
transportation,  or  service  of  food. 

1-103  Captions. 

Section  and  other  captions  are  part  of 
this  ordinance. 

1-104  Repealer. 

This  ordinance  is  elective  12  months 
after  its  adoption  and  publication  in 
accordance  with  law.  At  that  time,  all 
ordinances  and  parts  of  ordinances  that 
conflict  with  this  ordinance  are 
repealed. 

1- 105  Separability. 

If  any  provision  or  application  of  any 
provision  of  this  ordinance  is  held 
invalid,  that  invalidity  shall  not  affect 
other  provisions  or  applications  of  this 
ordinance. 

Chapter  Two— Food  Care 

Food  Supplies 

2- 101  General. 

Food  shall  be  in  soimd  condition,  fiee 
fiom  spoilage,  filth,  or  other 
contamination  and  shall  be  safe  for 
human  consumption.  Food  shall  be 
obtained  from  sources  that  comply  with 
all  laws  relating  to  food  and  food 
labeling.  The  use  of  food  in  hermetically 
sealed  containers  that  was  not  prepared 
in  a  food  processing  establishment  is 
prohibited. 

2-102  Special  requirements. 

(a)  Fluid  milk  and  fluid  milk  products 
used  or  served  shall  be  pasteurized  and 
shall  meet  the  Grade  A  quality 


standards  as  established  by  law.  Dry 
milk  and  dry  milk  products  shall  be 
made  fiom  pasteurized  milk  and  milk 
products. 

(b)  Fresh  and  fiozen  shucked  shellfish 
(oysters,  clams,  or  mussels)  shall  be 
packed  in  non-returnable  packages 
identified  with  the  name  and  adless  of 
the  original  shell  stock  processor, 
shucker-packer,  or  repacker,  and  the 
interstate  certification  number  issued 
according  to  law.  Shell  stock  and 
shucked  shellfish  shall  be  kept  in  the 
container  in  which  they  were  received 
until  they  are  used.  Each  container  of 
unshucked  shell  stock  (oysters,  clams,  or 
mussels)  shall  be  identified  by  an 
attached  tag  that  states  the  name  and 
address  of  the  original  shell  stock 
processor,  the  kind  and  quantity  of  shell 
stock,  and  an  interstate  certification 
number  issued  by  the  State  or  foreign 
shellfish  control  agency. 

(c)  Only  clean  whole  eggs,  with  shell 
intact  and  without  cracks  or  checks,  or 
pasteurized  liquid,  fiozen,  or  dry  eggs  or 
pasteurized  diy  egg  products  shall  be 
used,  except  that  hard-boiled,  peeled 
eggs,  commercially  prepared  and 
packaged,  may  be  used. 

Reason:  To  control  foodborne  illness 
and  prevent  food  spoilage,  which  may 
result  from  improperly  processed, 
handled,  or  transported  food,  food 
service  establishments  must  be 
concerned  with  the  sources  of  the  food 
they  use.  The  sound  condition,  proper 
labeling,  and  safety  of  food  are  basic 
requirements  for  the  protection  of  the 
public  health.  Accordingly,  the 
provisions  of  this  section  are  Intended  to 
ensure  that  food  in  general,  especially 
potentially  hazardous  food,  is  obtained 
from  sources  considered  satisfactory  by 
the  regulatory  authority. 

The  use  of  hermetically  sealed, 
noncommercially  packaged  food  is 
prohibited  because  of  the  history  of  such 
food  in  causing  foodborne  illness. 
Additional  specific  requirements  for 
food  supplies,  such  as  the  pasteurization 
of  milk  and  milk  products  or  the  use  of 
only  clean,  whole-shell  eggs,  are 
included  because  these  products  are 
exceptionally  good  media  for  the  growth 
of  pathogens.  Labeling  requirements, 
particularly  for  shellfish,  provide 
assurance  that  the  source  of  any  such 
food  is  under  the  control  of  a  regulatory 
authority,  thus  providing  for  the 
protection  of  the  public  health. 

Food  Protection 
2-201  General. 

At  all  times,  including  while  being 
stored,  prepared,  displayed,  served,  or 
transported  food  sh^  be  protected 
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from  potential  contamination,  including 
dust,  insects,  rodents,  unclean 
equipment  and  utensils,  unnecessary 
handling,  coughs  and  sneezes,  flooding, 
drainage,  and  overhead  leakage  or 
overhead  drippage  from  condensation. 
The  temperature  of  potentially 
hazardous  food  shall  be  45  ’F  or  below 
or  140  ”F  or  above  at  all  times,  except  as 
otherwise  provided  in  this  ordinance, 

2-202  Emergency  occurrences. 

In  the  event  of  a  fire,  flood,  power 
outage,  or  similar  event  that  might  result 
in  the  contamination  of  food,  or  that 
might  prevent  potentially  hazardous 
food  from  being  held  at  required 
temperatures,  the  person  in  charge  shall 
immediately  contact  the  regulatory 
authority.  Upon  receiving  notice  c^  this 
occurrence,  the  regulatory  authority 
shall  take  whatever  action  that  it  deems 
necessary  to  protect  the  public  health. 

Reason:  Food,  if  mishandled,  can 
become  contaminated  with  filth, 
pathogenic  microorganisms  and  toxic 
chemicals  from  a  number  of  sources. 
Therefore,  food  protection  measures  are 
designed  to  protect  food  from  being 
contaminated  at  all  times  within  the 
establishment  and  during  transportation 
These  measures  are  also  intended  to 
prevent  the  rapid  and  progressive 
growth  of  disease-causing  organisms 
that  are  naturally  present  in  foods  as 
well  as  those  introduced  through 
incidental  contamination  in  the 
operation  of  a  food  service 
establishment. 

Proper  food  protection  measures 
should  include: 

(1)  Application  of  good  sanitation 
practices  in  the  handling  of  food. 

(2)  Strict  observation  of  personal 
hygiene  by  all  food  service  employees. 

(3)  keeping  potentially  hazardous 
food  refrigerated  or  heated  to 
temperatures  that  minimize  the  growth 
of  pathogenic  microorganisms: 

(4)  Inspecting  food  products  as  to  their 
sanitary  condition  prior  to,  acceptance 
at  the  establishment;  and 

(5)  Provision  of  adequate  equipment 
and  facilities  for  the  conduct  of  sanitary 
operations. 

Food  Storage 
2-301  General. 

(a)  Food,  whether  raw  or  prepared,  if 
removed  from  the  container  or  package 
in  which  it  was  obtained,  shall  be  stored 
in  a  clean  covered  container  except 
during  necessary  periods  of  preparation 
or  service.  Container  covers  shall  be 
impervious  and  nonabsorbent,  except 
that  linens  or  napkins  may  be  used  for 
lining  or  covering  bread  or  roll 
containers.  Solid  cuts  of  meat  shall  be 


protected  by  being  covered  in  storage, 
except  that  quarters  or  sides  of  meat 
may  be  hung  uncovered  on  clean 
sanitized  hooks  if  no  food  product  is 
stored  beneath  the  meat. 

(b)  Containers  of  food  shall  be  stored 
a  minimum  of  6  inches  above  the  floor  in 
a  manner  that  protects  the  food  h'om 
splash  and  other  contamination,  and 
that  permits  easy  cleaning  of  the  storage 
area,  except  that: 

(1)  Metal  pressurized  beverage 
containers,  and  cased  food  packaged  in 
cans,  glass  or  other  waterproof 
containers  need  not  be  elevated  when 
the  food  container  is  not  exposed  to 
floor  moisture;  and 

(2)  Containers  may  be  stored  on 
dollies,  racks  or  pallets,  provided  such 
equipment  is  easily  movable. 

(c)  Food  and  containers  of  food  shall 
not  be  stored  under  exposed  or 
unprotected  sewer  lines  or  water  lines, 
except  for  automatic  fire  protection 
sprinkler  heads  that  may  be  required  by 
law.  The  storage  of  food  in  toilet  rooms 
or  vestibules  is  prohibited. 

(d)  Food  not  subject  to  further 
washing  or  cooking  before  serving  shall 
be  stored  in  a  way  that  protects  it 
against  cross-contamination  from  food 
requiring  washing  or  cooking. 

(e)  Packaged  food  shall  not  be  stored 
in  contact  with  water  or  undrained  ice. 
Wrapped  sandwiches  shall  not  be 
stored  in  direct  contact  with  ice. 

(f)  Unless  its  identity  is  unmistakable, 
bulk  food  such  as  cooking  oil,  syrup, 
salt,  sugar  or  flour  not  stored  in  the 
product  container  or  package  in  which  it 
was  obtained,  shall  be  stored  in  a 
container  identifying  the  food  by 
common  name 

2-302  Refrigerated  storage. 

(a)  Enough  conveniently  located 
refrigeration  facilities  or  effectively 
insulated  facilities  shall  be  provided  to 
assure  the  maintenance  of  potentially 
hazardous  food  at  required  temperatures 
during  storage.  Each  mechanically 
refrigerated  facility  storing  potentially 
hazardous  food  shall  be  provided  with  a 
numerically  scaled  indicating 
thermometer,  accurate  to  ±30  “F, 
located  to  measure  the  air  temperature 
in  the  warmest  part  of  the  facility  and 
located  to  be  easily  readable.  Recording 
thermometers,  accurate  to  ±3  *F,  may 
be  used  in  lieu  of  indicating 
thermometers. 

(b)  Potentially  hazardous  food 
requiring  refrigeration  after  preparation 
shall  be  rapidly  cooled  to  an  internal 
temperature  of  45  "F  or  below. 
Potentially  hazardous  foods  of  large 
volume  or  prepared  in  large  quantities 
shall  be  rapidly  cooled,  utilizing  such 
methods  as  shallow  pans,  agitation. 


quick  chilling  or  water  circulation 
external  to  the  food  container  so  that 
the  cooling  period  shall  not  exceed  4 
hours.  Potentially  hazardous  food  to  be 
transported  shall  be  prechilled  and  held 
at  a  temperature  of  45  *F  or  below 
unless  maintained  in  accordance  with 
section  2-303  of  this  ordinance. 

(c)  Frozen  food  shall  be  kept  frozen 
and  should  be  stored  at  a  temperature  of 
0  °F  or  below. 

(d)  Ice  intended  for  hiunan 
consumption  shall  not  be  used  as  a 
medium  for  cooling  stored  food,  food 
containers  or  food  utensils,  except  that 
such  ice  may  be  used  for  cooling  tubes 
conveying  beverages  or  beverage 
ingredients  to  a  dispenser  head,  Ice  used 
for  cooling  stored  food  and  food 
containers  shall  not  be  used  for  human 
consumption. 

2-303  Hot  Storage. 

(a)  Enough  conveniently  located  hot 
food  storage  facilities  shall  be  provided 
to  assure  the  maintenance  of  food  at  the 
required  temperature  during  storage. 
Each  hot  food  facility  storing  potentially 
hazardous  food  shall  be  provided  with  a 
numerically  scaled  indicating 
thermometer,  accurate  to  ±3  ’F,  located 
to  measure  the  air  temperature  in  the 
coolest  part  of  the  facility  and  located  to 
be  easily  readable.  Recording 
thermometers,  accurate  to  ±3  *F,  may 
be  used  in  lieu  of  indicating 
thermometers.  Where  it  is  impractical  to 
install  thermometers  on  equipment  such 
as  bainmaries,  steam  tables,  steam 
kettles,  heat  lamps,  cal-rod  units,  or 
insulated  food  transport  carriers,  a 
product  thermometer  must  be  available 
and  used  to  check  internal  food 
temperature. 

(b)  The  internal  temperature  of 
potentially  hazardous  foods  requiring 
hot  storage  shall  be  140  *F  or  above 
except  during  necessary  periods  of 
preparation.  Potentially  hazardous  food 
to  be  transported  shall  be  held  at  a 
temperature  of  140  “F  or  above  unless 
maintained  in  accordance  with 
paragraph  (b)  of  section  2-302  of  this 
ordinance. 

Reason;  Proper  storage  of  food 
assures  that  there  will  be  minimal 
contamination  of  the  food  from  any 
source,  and  that  the  natural  growth  of 
microorganisms  in  the  food  will  not 
result  in  foodbome  illness.  Therefore, 
measures  to  prevent  the  contamination 
of  food  must  consider  the  environment 
in  which  food  is  stored  and  the  potential 
for  contamination  under  these 
conditions. 

These  measures  are  divided  into 
several  basic  categories  which  include: 
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(1)  Containers.  Food  must  be  covered 
in  order  to  provide  physical  protection 
of  the  food.  In  addition,  these  covers 
must  be  impervious  and  nonabsorbent 
to  eliminate  the  possibility  of  the 
container  being  a  vector  for 
contamination. 

(2)  Location.  Food  must  be  stored  in  a 
manner  that  permits  cleaning  of  the 
storage  area  and  in  locations  that  do  not 
result  in  a  high  risk  of  contamination 
from  other  food  or  from  the  conduct  of 
normal  operations. 

(3)  Labeling.  To  avoid  the  inadvertent 
contamination  of  food  in  the  preparation 
process,  bulk  ingredients  must  be 
labeled  to  prevent  confusion  due  to 
possible  similar  appearances. 

(4)  Temperature.  Proper  storage 
temperatures,  and  the  availability  of 
facilities  to  maintain  temperatures  are 
the  best  available  means  to  control  the 
growth  of  pathogens.  A  means  for 
continuously  monitoring  air  (ambient) 
temperatures  is  provided  by  requiring 
thermometers  in  or  on  the  equipment. 

(5)  Cooling.  Since  any  temperature 
between  45  “F  and  140  *F  presents  a 
hazard  to  public  health  in  terms  of 
microbial  growth,  food  must  remain  in 
the  critical  temperature  zone  as  little 
time  as  possible.  The  parameters 
defining  the  cooling  period  for  foods  in 
storage  following  preparation  set  forth 
procedures  and  conditions  that  minimize 
risk  to  the  public  health. 

Food  Preparation 
2-401  General. 

Food  shall  be  prepared  with  the  least 
possible  manual  contact,  with  suitable 
utensils,  and  on  surfaces  that  prior  to 
use  have  been  cleaned,  rinsed  and 
sanitized  to  prevent  cross¬ 
contamination. 

2-402  Raw  fruits  and  raw  vegetables. 

Raw  fruits  and  raw  vegetables  shall 
be  thoroughly  washed  with  potable 
water  before  being  cooked  or  served. 

2-403  Cooking  potentially  hazardous 
foods. 

Potentially  hazardous  foods  requiring 
cooking  shall  be  cooked  to  heat  all  parts 
of  the  food  to  a  temperature  of  at  least 
140  °F,  except  that: 

(a)  Poultry,  poultry  stuffings,  stuffed 
meats  and  stuffings  containing  meat 
shall  be  cooked  to  heat  all  parts  of  the 
food  to  at  least  65  ’F  with  no 
interruption  of  the  cooking  process. 

(b)  Pork  and  any  food  containing  pork 
shall  be  cooked  to  heat  all  parts  of  the 
food  to  at  least  150  *F. 

(c)  Rare  roast  beef  shall  be  cooked  to 
an  internal  temperature  of  at  least  130 
‘F,  and  rare  beef  steak  shall  be  cooked 


to  a  temperature  of  130  *F  unless 
otherwise  ordered  by  the  immediate 
consumer. 

2-404  Dry  milk  and  dry  milk  products. 

Reconstituted  dry  milk  and  dry  milk 
products  may  be  used  in  instant  desserts 
and  whipped  products,  or  for  cooking 
and  baking  purposes. 

2-405  Liquid,  frozen,  dry  eggs  and  egg 
products. 

Liquid,  frozen,  dry  eggs  and  egg 
products  shall  be  used  only  for  cooking 
and  baking  purposes. 

2-406  Reheating. 

Potentially  hazardous  foods  that  have 
been  cooked  and  then  refrigerated,  shall 
be  reheated  rapidly  to  165  'F  or  higher 
throughout  before  being  served  or  before 
being  placed  in  a  hot  food  storage 
facility.  Steam  tables,  bainmaries, 
warmers,  and  similar  hot  food  holding 
facilities  are  prohibited  for  the  rapid 
reheating  of  potentially  hazardous 
foods. 

2-407  Nondairy  products. 

Nondairy  creaming,  whitening,  or 
whipping  agents  may  be  reconstituted 
on  the  premises  only  when  they  will  be 
stored  in  sanitized,  covered  containers 
not  exceeding  one  gallon  in  capacity 
and  cooled  to  45  °F  or  below  within  4 
hours  after  preparation. 

2-408  Product  thermometers. 

Metal  stem-type  numerically  scaled 
indicating  thermometers,  accurate  to  ±2 
°F,  shall  be  provided  and  used  to  assure 
the  attainment  and  maintenance  of 
proper  internal  cooking,  holding,  or 
refrigeration  temperatures  of  all 
potentially  hazardous  foods. 

2-409  Thawing  potentially  hazardous 
foods. 

Potentially  hazardous  foods  shall  be 
thawed: 

(a)  In  refrigerated  units  at  a 
temperature  not  to  exceed  45  "F;  or 

(b)  Under  potable  running  water  of  a 
temperature  of  70  *F  or  below,  with 
sufficient  water  velocity  to  agitate  and 
float  off  loose  food  particles  into  the 
overflow;  or 

(c)  In  a  microwave  oven  only  when 
the  food  will  be  immediately  transferred 
to  conventional  cooking  facilities  as  part 
of  a  continuous  cooking  process  or  when 
the  entire,  interrupted  cooking  process 
takes  place  in  the  microwave  oven;  or 

(d)  As  part  of  the  conventional 
cooking  process. 

Reason;  Food  preparation  is  the 
process  during  which  food  is  least 
protected  due  to  necessary  manipulation 
and  is  subjected  to  potential 


contamination  from  many  sources 
within  the  establishment.  Once  the  food 
has  been  contaminated,  improper 
procedures  for  cooking,  reheating  or 
cooling  permit  the  survival  as  well  as 
the  rapid  and  progressive  growth  of 
pathogenic  microorganisms.  Without 
adherence  to  proper  sanitary  procedures 
and  the  maximum  use  of  adequate 
utensils  and  facilities,  the  preparation  of 
a  sound,  appealing  food  is  impossible. 

The  preparation  process  should 
include: 

(1)  Strict  observation  of  personal 
hygiene  by  all  food  service  employees; 

(2)  Continuous  application  of  sanitary 
food-handling  techniques; 

(3)  Cooking  and  reheating  procedures 
that  ensure  pathogen  destruction: 

(4)  Thorough  washing  of  all  foods  to 
be  consumed  in  the  raw  state;  and 

(5)  Minimal  handling  of  the  food 
before,  during  and  after  preparation. 

Food  Display  and  Service 

2-501  Potentially  hazardous  food. 

Potentially  hazardous  food  shall  be 
kept  at  an  internal  temperature  of  45  T 
or  below  or  at  an  internal  temperature 
of  140  *F  or  above  during  display  and 
service,  except  that  rare  roast  beef  shall 
be  held  for  service  at  a  temperature  of  at 
least  130  T. 

2-502  Milk  and  cream  dispensing. 

(a)  Milk  and  milk  products  for 
drinking  purposes  shall  be  provided  to 
the  consumer  in  an  unopened, 
commercially  filled  package  not 
exceeding  1  pint  in  capacity,  or  drawn 
from  a  commercially  filled  container 
stored  in  a  mechanically  refiigerated 
bulk  milk  dispenser.  Where  a  bulk 
dispenser  for  milk  and  milk  products  is 
not  available  and  portions  of  less  than 
^  pint  are  required  for  mixed  drinks, 
cereal,  or  dessert  service,  milk  and  milk 
products  may  be  poured  from  a 
commercially  filled  container  of  not 
more  than  V^-gallon  capacity. 

(b)  Cream  or  half  and  half  shall  be 
provided  in  an  individual  service 
container,  protected  pour  type  pitcher, 
or  drawn  from  a  refrigerate  dispenser 
designed  for  such  service. 

2-503  Nondairy  product  dispensing. 

Nondairy  creaming  or  whitening 
agents  shall  be  provided  in  an  individual 
service  container,  protected  pour-type 
pitcher,  or  drawn  from  a  refngerate 
dispenser  designed  for  such  service. 

2-504  Condiment  dispensing. 

(a)  Condiments,  seasonings  and 
dressings  for  self-service  use  shall  be 
provided  in  individual  packages,  finm 
dispensers,  or  fix>m  containers  protected 
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in  accordance  with  section  2-508  of  this 
ordinance. 

(b)  Condiments  provided  for  table  or 
counter  service  shall  be  individually 
portioned,  except  that  catsup  and  other 
sauces  may  be  served  in  the  original 
container  or  pour-type  dispenser.  Sugar 
for  consumer  use  shall  be  provided  in 
individual  packages  or  in  pour-type 
dispensers. 

2-505  Ice  dispensing. 

Ice  for  consumer  use  shall  be 
dispensed  only  by  employees  with 
scoops,  tongs,  or  other  ice  dispensing 
utensils  or  through  automatic  self- 
service,  ice-dispensing  equipment. 

Ice-dispensing  utensils  shall  be  stored 
on  a  clean  surface  or  in  the  ice  with  the 
dispensing  utensil's  handle  extended  out 
of  the  ice.  Between  uses,  ice  transfer 
receptacles  shall  be  stored  in  a  way  that 
protects  them  from  contamination.  Ice 
storage  bins  shall  be  drained  through  an 
air  gap. 

2-506  Dispensing  utensils. 

To  avoid  unnecessary  manual  contact 
with  food,  suitable  dispensing  utensils 
shall  be  used  by  employees  or  provided 
to  consumers  who  serve  themselves. 
Between  uses  during  service,  dispensing 
utensils  shall  be: 

(a)  Stored  in  the  food  with  the 
dispensing  utensil  handle  extended  out 
of  the  food;  or 

(b)  Stored  clean  and  dry;  or 

(c)  Stored  in  running  water;  or 

(d)  Stored  either  in  a  running  water 
dipper  well,  or  clean  and  dry  in  the  case 
of  dispensing  utensils  and  malt  collars 
used  in  preparing  frozen  desserts. 

2-507  Re-service. 

Once  served  to  a  consumer,  portions 
of  leftover  food  shall  not  be  served 
again  except  that  packaged  food,  other 
than  potentially  hazardous  food,  that  is 
still  packaged  and  is  still  in  sound 
condition,  may  be  re-served. 

2-508  Display  equipment. 

Food  on  display  shall  be  protected 
from  consumer  contamination  by  the  use 
of  packaging  or  by  the  use  of  easily 
cleanable  counter,  serving  line  or  salad 
bar  protector  devices,  display  cases,  or 
by  other  elective  metins.  Enough  hot  or 
cold  food  facilities  shall  be  available  to 
maintain  the  required  temperabire  of 
potentially  hazardous  food  on  display. 

2-509  Re-use  of  tableware. 

Re-use  of  soiled  tableware  by  self- 
service  consumers  returning  to  the 
service  area  for  additional  food  is 
prohibited.  Beverage  cups  and  glasses 
are  exempt  from  this  requirement 


Reason:  Contamination  of,  and 
microbial  growth  in,  food  during  service 
and  display  results  from  contaminated 
equipment,  improper  control  of  food 
temperatures,  or  insanitary  display  and 
service  procedures  that  fail  to  provide 
adequate  protection  for  food.  Any  lapse 
in  sanitary  procedures  during  this  stage 
can  negate  all  the  effort  in  buying, 
storing,  and  preparing  a  quality  product 
that  is  both  esthetically  pleasing  and 
safe  for  human  consumption. 

The  sanitary  requirements  for  the 
display  and  service  of  food  to  the 
consumer  must  address  themselves  to 
two  basic  areas  to  provide  the 
necessary  protection  of  the  food  offered 
to  the  consumer.  First,  the  protection  of 
food  from  external  contamination  and 
from  the  rapid  and  progressive  growth 
of  microorganisms  must  be  assured  by 
directing  the  efforts  of  the 
establishment’s  employees  toward 
sanitary  practices  in  service  and 
display.  Second,  protection  of  food  from 
the  consuming  public  during  the  display 
and  service  process  necessitates 
requirements  such  as  protector  devices 
and  good  operational  procedures  for 
dispensing  that  preclude  any  incidental 
contamination. 

Food  Transportation 
2-601  General. 

During  transportation,  food  and  food 
utensils  shall  be  kept  in  covered 
containers  or  completely  wrappted  or 
packaged  so  as  to  be  protected  from 
contamination.  Foods  in  original 
individual  packages  do  not  need  to  be 
overwrapped  or  covered  if  the  original 
package  has  not  been  tom  or  broken. 
During  transportation,  including 
transportation  to  another  location  for 
service  or  catering  operations,  food  shall 
meet  the  requirements  of  this  ordinance 
relating  to  food  protection  and  food 
storage. 

Reason:  The  protection  of  food  from 
contamination  and  the  maintenance  of 
food  at  the  proper  temperatures  are 
critical  for  the  safety  and  quality  of 
transported  food.  The  special 
circumstances  that  arise  during  the 
transportation  of  food  make  the 
protection  of  the  food  and  the 
maintenance  of  proper  temperatures 
very  difficult  and  correspondingly 
increase  the  possibility  of  contamination 
and  microbial  growth.  For  these  reasons, 
special  attention  to  sanitary 
requirements  is  essential  during  the  food 
transportation  process  to  provide  the 
necessary  protection  to  the  consumer. 


Chapter  Three — Personnel 

Employee  Health 
3-101  General. 

No  person,  while  infected  with  a 
disease  in  a  communicable  form  that 
can  be  transmitted  by  foods  or  who  is  a 
carrier  of  organisms  that  cause  such  a 
disease  or  while  afflicted  with  a  boil,  an 
infected  wound,  or  an  acute  respiratory 
infection,  shall  work  in  a  food  service 
establishment  in  any  capacity  in  which 
there  is  a  likelihood  of  such  person 
contaminating  food  or  food-contact 
surfaces  with  pathogenic  organisms  or 
transmitting  disease  to  other  persons. 

Reason:  Disease  transmitted  through 
food  frequently  originates  from  an 
infected  food  service  employee  even 
though  the  employee  shows  little 
outward  appearance  of  being  ill.  A  wide 
range  of  communicable  diseases  and 
infections  may  be  transmitted  by 
infected  food  service  personnel  to  other 
employees  and  to  the  consumer  through 
the  contamination  of  food  and  through 
careless  food-handling  practices.  It  is 
the  responsibility  of  both  management 
and  staff  to  see  that  no  person  who  is 
affected  with  any  disease  that  can  be 
transmitted  by  food  works  in  any  area 
of  a  food  service  establishment  where 
there  is  a  possibility  of  disease 
transmission. 

Personal  Cleanliness 
3-201  General. 

Employees  shall  thoroughly  wash 
their  hands  and  the  exposed  portions  of 
their  arms  with  soap  and  warm  water 
before  starting  work,  during  work  as 
often  as  is  necessary  to  keep  them 
clean,  and  after  smoking,  eating, 
drinking,  or  using  the  toilet.  Employees 
shall  keep  their  fingernails  clean  and 
trimmed. 

Reason:  In  order  to  prevent  the 
contamination  of  food  and  food-contact 
surfaces,  and  the  resulting  potential 
transmission  of  foodbome  illness,  it  is 
essential  that  employees  observe  strict 
standards  of  cleanliness  and  proper 
hygiene  during  their  working  periods 
and  before  starting  work  or  returning  to 
work  after  any  interruption  of  their  food 
service  activities. 

Clothing 
3-301  General. 

(a)  The  outer  clothing  of  all  employees 
shall  be  clean. 

(b)  Employees  shall  use  effective  hair 
restraints  to  prevent  the  contamination 
of  food  or  food-contact  surfaces. 

Reason:  Hair  restraints  and  the 
clothing  of  food  service  employees  play 
important  roles  in  the  prevention  of  food 
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contamination  and  food-contact  surface 
contamination.  Because  of  this,  hair 
should  be  restrained  to  prevent  any 
possibility  of  its  entering  into  food. 
Employees  also  must  not  wear  clothing 
that  is  obviously  soiled  or  difficult  to 
keep  clean,  because  food  may  be 
repeatedly  contaminated  by  food  debris 
or  other  soil  from  the  clothing  of  food 
handlers. 

Employee  Practices 
3-401  General. 

(a)  Employees  shall  consume  food 
only  in  designated  dining  areas.  An 
employee  dining  area  shall  not  be  so 
designated  if  consuming  food  there  may 
result  in  contamination  of  other  food, 
equipment,  utensils,  or  other  items 
needing  protection. 

(b)  Employees  shall  not  use  tobacco  in 
any  form  while  engaged  in  food 
preparation  or  service,  nor  while  in 
areas  used  for  equipment  or  utensil 
washing  or  for  food  preparation. 
Employees  shall  use  tobacco  only  in 
designated  areas.  An  employee  tobacco- 
use  area  shall  not  be  designated  for  that 
purpose  if  the  use  of  tobacco  there  may 
result  in  contamination  of  food, 
equipment,  utensils,  or  other  items 
needing  protection. 

(c)  Employees  shall  handle  soiled 
tableware  in  a  way  that  minimizes 
contamination  of  their  hands. 

(d)  Employees  shall  maintain  a  high 
degree  of  personal  cleanliness  and  shall 
conform  to  good  hygienic  practices 
during  all  working  periods  in  the  food 
service  establishment. 

Reason:  The  overall  cleanliness  and 
observation  of  good  hygienic  practices 
by  an  employee  include  not  only  the 
personal  cleanliness  of  the  employee, 
but  also  the  way  he  performs  his  routine 
duties.  This  creates  a  situation  where 
both  factors  are  interdependent,  since 
an  unclean  employee  cannot  handle 
food  in  a  sanitary  fashion,  and.  in  a 
work  situation,  any  employee  soon 
accumulates  excessive  soil  if  proper 
sanitary  procedures  are  not  observed. 
Smoking  or  eating  by  employees 
anywhere  but  in  designated  areas  is 
prohibited  because  of  the  probability  of 
contamination  of  food  and  food-contact 
surfaces  by  the  employees  as  a  result  of 
these  activities. 

Insanitary  and  unsightly  personal 
practices  such  as  scratching  the  head, 
placing  the  fingers  in  or  about  the  mouth 
or  nose,  or  indiscriminate  and 
uncovered  sneezing  or  coughing  may  not 
only  result  in  contamination  of  the  food, 
but  may  adversely  affect  consumer 
confidence  in  the  establishment. 
Careless  handling  of,  and  unnecessary 
contact  with,  the  soiled  surfaces  of 


tableware  or  linens  should  be  avoided 
because  it  unnecessarily  exposes 
employees  to  health  hazards  and 
increases  the  possibility  of  disease 
transmission,  to  the  consumers. 

Chapter  Four — Equipment  and  Utensils 

Materials 
4-101  General. 

Multi-use  equipment  and  utensils 
shall  be  constructed  and  repaired  with 
safe  materials,  including  finishing 
materials;  shall  be  corrosion  resistant 
and  nonabsorbent;  and  shall  be  smooth, 
easily  cleanable,  and  durable  imder 
conditions  of  normal  use.  Single-service 
articles  shall  be  made  from  clean, 
sanitary,  safe  materials.  Equipment, 
utensils,  and  single-service  articles  shall 
not  impart  odors,  color,  or  taste,  nor 
contribute  to  the  contamination  of  food. 

4-102  Solder. 

If  solder  is  used,  it  shall  be  composed 
of  safe  materials  and  be  corrosion 
resistant. 

4-103  Wood. 

Hard  maple  or  equivalently 
nonabsorbent  material  that  meets  the 
general  requirements  set  forth  in  section 
4-101  of  this  ordinance  may  be  used  for 
cutting  blocks,  cutting  boards,  salad 
bowls,  and  baker's  tables.  Wood  may  be 
used  for  single-service  articles,  such  as 
chop  sticks,  stirrers,  or  ice  cream 
spoons.  The  use  of  wood  as  a  food- 
contact  surface  under  other 
circumstances  is  prohibited. 

4-104  Plastics. 

Safe  plastic  or  safe  rubber  or  safe 
rubber-like  materials  that  are  resistant 
under  normal  conditions  of  use  to 
scratching,  scoring,  decomposition, 
crazing,  chipping  and  distortion,  that  are 
of  sufficient  weight  and  thickness  to 
permit  cleaning  and  sanitizing  by 
normal  dishwashing  methods,  and 
which  meet  the  general  requirements  set 
forth  in  section  4-101  of  this  ordinance, 
are  permitted  for  repeated  use. 

4-105  Mollusk  and  Crustacea  shells. 

Mollusk  and  Crustacea  shells  may  be 
used  only  once  as  a  serving  container. 
Further  re-use  of  such  shells  for  food 
service  is  prohibited. 

4-106  Single  service. 

Reuse  of  single  service  articles  is 
prohibited. 

Reason:  Food  poisoning  has  occurred 
as  a  result  of  the  ingestion  of  acidic  food 
or  drink  which  has  been  in  contact  with 
equipment  or  utensils  containing  such 
metals  and/or  their  salts,  such  as 
cadmium,  lead,  and  zinc.  Therefore,  the 


product  surfaces  of  equipment,  utensils, 
and  single  service  articles  must  be 
nontoxic  and  must  not  cause  prohibited 
food  additives  to  migrate  into  food,  nor 
present  uncleanable  surfaces  due  to 
poor  design  or  poor  durability  \mder  use 
conditions. 

Design  and  Fabrication 
4-201  General. 

All  equipment  and  utensils,  including 
plasticware,  shall  be  designed  and 
fabricated  for  durability  imder 
conditions  of  normal  use  and  shall  be 
resistant  to  denting,  buckling,  pitting, 
chipping,  and  crazing. 

(a)  Food-contact  siufaces  shall  be 
easily  cleanable.  smooth,  and  free  of 
breaks,  open  seams,  cracks,  chips,  pits, 
and  similar  imperfections,  and  free  of 
difncult-to-clean  internal  comers  and 
crevices.  Cast  iron  may  be  used  as  a 
food-contact  surface  only  if  the  surface 
is  heated,  such  as  in  grills,  griddle  tops, 
and  skillets.  Threads  shall  be  designed 
to  facilitate  cleaning;  ordinary  "V”  type 
threads  are  prohibited  in  food-contact 
surfaces,  except  that  in  equipment  such 
as  ice  makers  or  hot  oil  cooking 
equipment  and  hot  oil  filtering  systems, 
such  threads  shall  be  minimized. 

(b)  Equipment  containing  bearings 
and  gears  requiring  unsafe  lubricants 
shall  be  designed  and  constructed  so 
that  the  lubricant  cannot  leak,  drip,  or 
be  forced  into  food  or  onto  food-contact 
surfaces.  Only  safe  lubricants  shall  be 
used  on  equipment  designed  to  receive 
lubrication  of  bearings  and  gears  on  or 
within  food-contact  surfaces. 

(c)  Tubing  conveying  beverages  or 
beverage  ingredients  to  dispensing 
heads  may  be  in  contact  with  stored  ice: 
Provided,  That  such  tubing  is  fabricated 
from  safe  materials,  is  grommeted  at 
entry  and  exit  points  to  preclude 
moisture  (condensation)  from  entering 
the  ice  machine  or  the  ice  storage  bin, 
and  is  kept  clean.  Drainage  or  drainage 
tubes  from  dispensing  units  shall  not 
pass  through  the  ice  machine  or  the  ice 
storage  bin. 

(d)  Sinks  and  drain  boards  shall  be 
self-draining. 

4-202  Accessibility. 

Unless  designed  for  in-place  cleaning, 
food-contact  surfaces  shall  be 
accessible  for  cleaning  and  inspection: 

(a)  Without  being  disassembled;  or 

(b)  By  disassembling  without  the  use 
of  tools;  or 

(c)  By  easy  disassembling  with  the  use 
of  only  simple  tools  such  as  a  mallet,  a 
screwdriver,  or  an  open-end  wrench 
kept  available  near  the  equipment. 
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4-203  In-place  cleaning. 

Equipment  intended  for  in-place 
cleaning  shall  be  so  designed  and 
fabricated  thab 

(a)  Cleaning  and  sanitizing  solutions 
can  be  circulated  throughout  a  fixed 
system  using  an  effective  cleaning  and  < 
sanitizing  regimen;  and 

(b)  Cleaning  and  sanitizing  solutions 
will  contact  all  interior  food-contact 
surfaces;  and 

(c)  The  system  is  self-draining  or 
capable  of  being  completely  evacuated. 

4-204  Pressure  spray  cleaning. 

Fixed  equipment  designed  and 
fabricated  to  be  cleaned  and  sanitized 
by  pressure  spray  methods  shall  have 
sealed  electrical  wiring,  switches,  and 
connections. 

4-205  Thermometers. 

Indicating  thermometers  required  for 
immersion  into  food  or  cooking  media 
shall  be  of  metal  stem  type  construction, 
numerically  scaled,  and  accurate  to 
±2T. 

4-206  Non-food-contact  surfaces. 

Surfaces  of  equipment  not  intended 
for  contact  with  food,  but  which  are 
exposed  to  splash  or  food  debris  or 
which  otherwise  require  frequent 
cleaning,  shall  be  designed  and 
fabricated  to  be  smooth,  washable,  free 
of  unnecessary  ledges,  projections,  or 
crevices,  and  readily  accessible  for 
cleaning,  and  shall  be  of  such  material 
and  in  such  repair  as  to  be  easily 
maintained  in  a  clean  and  sanitary 
condition. 

4-207  Ventilation  hoods. 

Ventilation  hoods  and  devices  shall 
be  designed  to  prevent  grease  or 
condensation  from  collecting  on  wails 
and  ceilings,  and  from  dripping  into  food 
or  onto  food-contact  surfaces. 

Filters  or  other  grease  extracting 
equipment  shall  be  readily  removable 
for  cleaning  and  replacement  if  not 
designed  to  be  cleaned  in  place. 

Reason:  Equipment  and  utensils  that 
do  not  meet  the  design  and  fabrication 
requirements  of  this  ordinance  are 
difncult  to  clean  thoroughly  and  permit 
accumulations  of  food  and  other  soil 
which  support  bacterial  growth. 
Accumulations  of  food  or  other  soil  in 
difficult-to-clean  places  on  equipment 
may  also  create  an  insect  and  rodent 
control  problem,  and  may  cause 
unpleasant  odors. 

While  it  would  be  desirable  from  a 
public  health  standpoint  to  require 
prompt  replacement  of  equipment  in  an 
existing  establishment  that  does  not 
meet  the  design  and  fabrication 
requirements  of  this  ordinance,  such  an 


approach  is  not  economically 
practicable.  Continued  use  of  equipment 
that  does  not  meet  the  requirements  is 
appropriate  if  it  is  in  good  repair, 
capable  of  being  maintained  in  a 
sanitary  condition,  and  has  nontoxic 
food-contact  surfaces.  Replacement  and 
new  equipment  should,  of.  course,  meet 
all  requirements  of  this  ordinance. 

Equipment-Installation  and  Location 
4-301  General. 

Equipment,  including  ice  makers  and 
ice  storage  equipment,  shall  not  be  ' 
located  under  exposed  or  unprotected 
sewer  lines  or  water  lines,  open 
stairwells,  or  other  sources  of 
contamination.  This  requirement  does 
not  apply  to  automatic  fire  protection 
sprinkler  heads  that  may  be  required  by 
law. 

4-302  Table  mounted  equipment. 

(a)  Equipment  that  is  placed  on  tables 
or  counters,  unless  portable,  shall  be 
sealed  to  the  table  or  counter  or 
elevated  on  legs  to  provide  at  least  a  4- 
inch  clearance  between  the  table  or 
counter  and  equipment  and  shall  be 
installed  to  facilitate  the  cleaning  of  the 
equipment  and  adjacent  areas. 

(bj  Equipment  is  portable  within  the 
meaning  of  section  4-302(a)  of  this 
ordinance  if: 

(1)  It  is  small  and  light  enough  to  be 
moved  easily  by  one  person;  and 

(2)  It  has  no  utility  connection,  or  has 
a  utility  connection  that  disconnects 
quickly,  or  has  a  flexible  utility 
connection  line  of  sufficient  length  to 
permit  the  equipment  to  be  moved  for 
easy  cleaning. 

4-303  Floor-mounted  equipment. 

(a)  Floor-mounted  equipment,  unless 
readily  movable,  shall  be: 

(1)  Sealed  to  the  floor,  or 

(2)  Installed  on  a  raised  platform  of 
concrete  or  other  smooth  masonry  in  a 
way  that  meets  all  the  requirements  for 
sealing  or  floor  clearance;  or 

(3)  l^evated  on  legs  to  provide  at  least 
a  ^inch  clearance  between  the  floor  and 
equipment,  except  that  vertically 
mounted  floor  mixers  may  be  elevated 
to  provide  at  least  a  4-inch  clearance 
between  the  floor  and  equipment  if  no 
part  of  the  floor  under  the  mixer  is  more 
than  6  inches  from  cleaning  access. 

(b)  Equipment  is  easily  movable  if: 

(1)  It  is  mounted  on  wheels  or  casters; 
and 

(2)  It  has  no  utility  connection  that 
disconnects  quickly,  or  has  a  flexible 
utility  line  of  sufficient  length  to  permit 
the  equipment  to  be  moved  for  easy 
cleaning. 

(c)  U^ess  sufficient  space  is  provided 
for  easy  cleaning  between,  behind  and 


above  each  unit  of  fixed  equipment,  the 
space  between  it  and  adjoining 
equipment  units  and  adjacent  walb  or 
ceilings  shall  be  not  more  than  Vsa  inch: 
or  if  exposed  to  seepage,  the  equipment 
shall  be  sealed  to  the  adjoining 
equipment  or  adjacent  walls  or  ceilings. 

4-304  Aisles  and  working  spaces. 

Aisles  and  working  spaces  between 
units  of  equipment  and  walls  shall  be 
obstructed  and  of  sufficient  width  to 
permit  employees  to  perform  their  duties 
readily  without  contamination  of  food  or 
food-contact  surfaces  by  clothing  or 
personal  contact.  All  easily  movable 
storage  equipment  such  as  pallets, 
racks,  and  dollies  shall  be  positioned  to 
provide  accessibility  to  working  areas. 

Reason:  Equipment  must  be  installed 
and  located  to  prevent  contamination  of 
food  and  food-contact  surfaces,  and  to 
permit  the  thorough  cleaning  of  the 
equipment  and  adjacent  surfaces. 

The  proper  installation  and  location  of 
equipment  reduces  the  probability  of 
equipment  interfaces  and  adjacent 
surfaces  being  potential  factors  in  food 
contamination  by  eliminating  soil 
buildup  and  insect  or  rodent  harborage 
since  these  interfaces  and  surfaces  are 
either  easily  accessible  for  thorough 
cleaning  or  are  sealed  to  adjoining 
surfaces  to  prevent  the  accumulation  of 
soil. 

Chapter  Five— deaning.  Sanitation  a  ad 
Storage  of  Equipment  and  Utensils 

Equipment  and  Utensil  Cleaning  and 
Sanitation 

5-101  Cleaning  frequency. 

(a)  Tableware  shall  be  washed, 
rinsed,  and  sanitized  after  each  use. 

(b)  To  prevent  cross-contamination, 
kitchenware  and  food-contact  surfaces 
of  equipment  shall  be  washed,  rinsed, 
and  sanitized  after  each  use  and 
following  any  interruption  of  operations 
during  which  time  contamination  may 
have  occurred. 

(c)  Where  equipment  and  utensils  are 
used  for  the  preparation  of  potentially 
hazardous  foods  on  a  continuous  or 
production-line  basis,  utensils  and  the 
food-contact  surfaces  of  equipment  shall 
be  washed,  rinsed,  and  sanitized  at 
intervals  throughout  the  day  on  a 
schedule  based  on  food  temperature, 
type  of  food,  and  amoimt  of  food 
particle  accumulation. 

(d)  The  food-contact  surfaces  of  grills, 
griddles,  and  similar  cooking  devices 
and  the  cavities  and  door  seals  of 
microwave  ovens  shall  be  cleaned  at 
least  once  a  da)r.  except  that  this  shall 
not  apply  to  hot  oil  cooking  equipment 
and  hot  oil  filtering  systems.  The  food- 
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contact  surfaces  of  all  cooking 
equipment  shall  be  kept  bee  of 
encrusted  grease  deposits  and  other 
accumulated  soil. 

(e)  Non-food-contact  surfaces  of 
equipment  shall  be  cleaned  as  often  as 
is  necessary  to  keep  the  equipment  free 
of  accumulation  of  dust,  dirt,  food 
particles,  and  other  debris. 

5-102  Wiping  cloths. 

(a)  Cloths  used  for  wiping  food  spills 
on  tableware,  such  as  plates  or  bowls 
being  served  to  the  consumer,  shall  be 
clean,  dry  and  used  for  no  other 
purpose. 

(b)  Moist  cloths  or  sponges  used  for 
wiping  food  spills  on  kitchware  and 
food-contact  surfaces  of  eqipment  shall 
be  clean  and  rinsed  frequently  in  one  of 
the  sanitizing  solutions  permitted  in 
section  5-103  of  this  ordinance  and  used 
for  no  other  purpose.  These  cloths  and 
sponges  shall  be  stored  in  the  sanitizing 
solution  between  uses. 

(c)  Moist  cloths  or  sponges  used  for 
cleaning  non-food-contact  surfaces  of 
equipment  such  as  counters,  dining 
tables  tops,  and  shelves  shall  be  clean 
and  rinsed  as  specified  in  section  5-102 
of  this  ordinance,  and  used  for  no  other 
purpose. 

(b)  These  cloths  and  sponges  shall  be 
stored  in  the  sanitizing  solution  between 
uses. 

5-103  Manual  cleaning  and  sanitizing. 

(a)  For  manual  washing,  rinsing  and 
sanitizing  of  utensils  and  equipment,  a 
sink  with  not  fewer  than  three 
compartments  shall  be  provided  and 
used.  Sink  compartments  shall  be  large 
enough  to  permit  the  accommodation  of 
the  equipment  and  utensils,  and  each 
compartment  of  the  sink  shall  be 
supplied  with  hot  and  cold  potable 
running  water.  Fixed  equipment  and 
utensils  and  equipment  too  large  to  be 
cleaned  in  sink  compartments  shall  be 
washed  manually  or  cleaned  through 
pressure  spray  methods. 

(b)  Drain  boards  or  easily  movable 
dish  tables  of  adequate  size  shall  be 
provided  for  proper  handling  of  soiled 
utensils  prior  to  washing  and  for 
cleaned  utensils  following  sanitizing  and 
shall  be  located  so  as  not  to  interfere 
with  the  proper  use  of  the  dishwashing 
facilities. 

(c)  Equipment  and  utensils  shall  be 
preflushed  or  prescraped  and,  when 
necessary,  presoaked  to  remove  gross 
food  particles  and  soil. 

(d)  Except  for  fixed  equipment  and 
utensils  too  large  to  be  cleaned  in  sink 
compartments,  manual  washing,  rinsing 
and  sanitizing  shall  be  conducted  in  the 
following  sequence: 

(1)  Sinks  shall  be  cleaned  prior  to  use. 


(2)  Equipment  and  utensils  shall  be 
thoroughly  washed  in  the  first 
compartment  with  a  hot  detergent 
solution  that  is  kept  clean. 

(3)  Equipment  and  utensils  shall  be 
rinsed  free  of  detergent  and  abrasives 
with  clean  water  in  the  second 
compartment. 

(4)  Equipment  and  utensils  shall  be 
sanitized  in  the  third  compartment 
according  to  one  of  the  methods 
included  in  section  5-103  (e)  through  (4) 
of  this  ordinance. 

(e)  The  food-contact  surfaces  of  all 
equipment  and  utensils  shall  be 
sanitized  by: 

(1)  Immersion  for  at  least  one-half  (V^) 
minute  in  clean,  hot  water  at  a 
temperature  of  at  least  170  'F;  or 

(2)  Immersion  for  at  least  one  minute 
in  a  clean  solution  containing  at  least  50 
parts  per  million  of  available  chlorine  as 
a  hypochlorite  and  at  a  temperature  of 
at  least  75  ‘F;  or 

(3)  Immersion  for  at  least  one  minute 
in  a  clean  solution  containing  at  least 
12.5  parts  per  million  of  available  iodine 
and  having  a  pH  not  higher  than  5.0  and 
at  a  temperature  of  at  least  75  "F;  or 

(4)  Immersion  in  a  clean  solution 
containing  any  other  chemical  sanitizing 
agent  allowed  under  21  CFR  178.1010 
that  will  provide  the  equivalent 
bactericidal  effect  of  a  solution 
containing  at  least  50  parts  per  million 
of  available  chlorine  as  a  hypochlorite 
at  a  temperature  of  at  least  75  T  for  one 
minute;  or 

(5)  Treatment  with  steam  free  from 
materials  or  additives  other  than  those 
specified  in  21  CFR  173.310  in  the  case  of 
equipment  too  large  to  sanitize  by 
immersion,  but  in  which  steam  can  be 
confined;  or 

(6)  Rinsing,  spraying,  or  swabbing 
with  a  chemical  sanitizing  solution  of  at 
least  twice  the  strength  required  for  that 
particular  sanitizing  solution  under 
section  5-103(e)(4)  of  this  ordinance  in 
the  case  of  equipment  too  large  to 
sanitize  by  immersion. 

(f)  When  hot  water  is  used  for 
sanitizing,  the  following  facilities  shall 
be  provided  and  used: 

(1)  An  integral  heating  device  or 
fixture  installed  in,  on,  or  under  the 
sanitizing  compartment  of  the  sink 
capable  of  maintaining  the  water  at  a 
temperature  of  at  least  170  °F:  and 

(2)  A  numerically  scaled  indicating 
thermometer,  accurate  to  ±3  “F, 
convenient  to  the  sink  for  frequent 
checks  of  water  temperature;  and 

(3)  Dish  baskets  of  such  size  and 
design  to  permit  complete  immersion  of 
the  tableware,  kitchenware,  and 
equipment  in  the  hot  water. 

(g)  When  chemicals  are  used  for 
sanitization,  they  shall  not  have 


concentrations  higher  than  the 
maximum  permitted  under  21  CFR 
178.1010  and  a  test  kit  or  other  device 
that  accurately  measures  the  parts  per 
million  concentration  of  the  solution 
shall  be  provided  and  used. 

5-104  Mechanical  cleaning  and 
sanitizing. 

(a)  Cleaning  and  sanitizing  may  be 
done  by  spray-type  or  immersion 
dishwashing  madiines  or  by  any  other 
type  of  machine  or  device  if  it  is 
demonstrated  that  it  thoroughly  cleans 
and  sanitizes  equipment  and  utensils. 
These  machines  and  devices  shall  be 
properly  installed  and  maintained  in 
good  repair.  Machines  and  devices  shall 
be  operated  in  accordance  with 
manufacturers'  instructions,  and  utensils 
and  equipment  placed  in  the  machine 
shall  be  exposed  to  all  dishwashing 
cycles.  Automatic  detergent  dispensers, 
wetting  agent  dispensers,  and  liquid 
sanitizer  injectors,  if  any,  shall  be 
properly  installed  and  maintained. 

(b)  The  pressure  of  final  rinse  water 
supplied  to  spray-type  dishwashing 
machines  shall  not  be  less  than  15  nor 
more  than  25  pounds  per  square  inch 
measured  in  the  water  line  immediately 
adjacent  to  the  final  rinse  controlvalve. 

A  V4-inch  IPS  valve  shall  be  provided 
immediately  upstream  from  the  final 
rinse  control  valve  to  permit  checking 
the  flow  pressure  of  the  final  rinse 
water. 

(c)  Machine  or  water  line  mounted 
numerically  scaled  indicating 
thermometers,  accurate  to  ±3°F,  shall 
be  provided  to  indicate  the  temperature 
of  the  water  in  each  tank  of  the  machine 
and  the  temperature  of  the  final  rinse 
water  as  it  enters  the  manifold. 

(d)  Rinse  water  tanks  shall  be 
protected  by  baffles,  curtains,  or  other 
effective  means  to  minimize  the  entry  of 
wash  water  into  the  rinse  water. 
Conveyors  in  dishwashing  machines 
shall  be  accurately  timed  to  assure 
proper  exposure  times  in  wash  and  rinse 
cycles  in  accordance  with 
manufacturers’  specifications  attached 
to  the  machines. 

(e)  Drain  boards  shall  be  provided 
and  be  of  adequate  size  for  the  proper 
handling  of  soiled  utensils  prior  to 
washing  and  of  cleaned  utensils 
following  sanitization  and  shall  be  so 
located  and  constructed  as  not  to 
interfere  with  the  proper  use  of  the 
dishwashing  facilities.  This  does  not 
preclude  the  use  of  easily  movable  dish 
tables  for  the  storage  of  soiled  utensils 
or  the  use  of  easily  movable  dishtables 
for  the  storage  of  clean  utensils 
following  sanitization. 
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(0  Equipment  and  utensils  shall  be 
Hushed  or  scraped  and.  when  necessary, 
soaked  to  remove  gross  food  particles 
and  soil  prior  to  being  washed  in  a 
dishwashing  machine  unless  a 
prewashcycle  is  a  part  of  the 
dishwashing  machine  operation. 
Equipment  and  utensils  shall  be  placed 
in  racks,  trays,  or  baskets,  or  on 
conveyors,  in  a  way  that  food-contact 
surfaces  are  exposed  to  the 
unobstructed  application  of  detergent 
wash  and  clean  rinse  waters  and  that 
permits  free  draining. 

(g)  Machines  (single-tank,  stationary- 
rack.  door-type  machines  and  spray- 
type  glass  washers)  using  chemicals  for 
sanitization  may  be  used:  Provided,  that, 

(1)  The  temperature  of  the  wash  water 
shall  not  be  less  than  120  ’F. 

(2)  The  wash  water  shall  be  kept 
clean. 

(3)  Chemicals  added  for  sanitization 
purposes  shall  be  automatically 
dispensed. 

(4)  Utensils  and  equipment  shall  be 
exposed  to  the  final  chemical  sanitizing 
rinse  in  accordance  with  manufacturers’ 
specifications  for  time  and 
concentration. 

(5)  The  chemical  sanitizing  rinse 
water  temperature  shall  be  not  less  than 
75  “F  nor  less  than  the  temperature 
specified  by  the  machine’s 
manufacturer. 

(6)  Chemical  sanitizers  used  shall 
meet  the  requirements  of  21  CFR 
iraioia 

(7)  A  test  kit  or  other  device  that 
accurately  measures  the  parts  per 
million  concentration  of  the  solution 
shall  be  available  and  used. 

(h)  Machines  using  hot  water  for 
sanitizing  may  be  used  provided  that 
wash  water  and  pumped  rinse  water 
shall  be  kept  clean  and  water  shall  be 
maintained  at  not  less  than  the 
temperature  stated  in  section  5-104(h) 

(1)  dirough  (5)  of  this  ordinance. 

(1)  Single-tank,  stationary-rack,  dual- 
temperature  machine: 

Wash  temperature . . 150  'F 

Final  rinse  temperature . . 180  °F 

(2)  Single-timk.  stationary-rack, 
single-temperature  machine: 

Wash  temperature . . . . „„165  °F 

Final  rinse  temperature . 165  *F 

(3)  Single-tank,  conveyor  machine: 

Wash  temperature . . „..180  *F 

Final  rinse  temperature . — 180  *F 

(4)  Multitank,  conveyor  machine: 

Wash  temperature.- . - . 150  T 

Pumped  rinse  temperature — . - 160  *F 

Final  rinse  temperature - - — ...180  *F 

(5)  Single-tank,  pot  pan,  and  utensil 
washer  (either  stationary  or  moving- 
rack): 

Wash  temperature - .——..140  °F 

Final  rinse  temperature - -.180  *F 


(i)  AH  dishwashing  machines  shall  be 
thoroughly  cleaned  at  least  once  a  day 
or  more  often  when  necessary  to 
maintain  them  in  a  satisfactory 
operating  condition. 

5-105  Drying. 

After  sanitization,  all  equipment  and 
utensils  shall  be  air  dried. 

Reason:  Regular,  elective  cleaning 
and  sanitizing  of  equipment,  utensils, 
and  work  or  dining  si^aces  minimize 
the  probability  of  contaminating  food 
during  preparation,  storage,  or  service, 
and  the  transmission  of  disease 
organisms  to  consumers  and  employees. 
Effective  cleaning  will  remove  soil  and 
prevent  the  accumulation  of  food 
residues  which  may  decompose  or 
support  the  rapid  development  of  food 
poisoning  organisms  or  toxins. 
Application  of  elective  sanitizing 
procedures  destroys  those  disease 
organisms  which  may  be  present  on 
equipment  and  utensils  after  cleaning 
and  prevents  the  transfer  of  such 
organisms  to  consumers  or  employees, 
eitaer  directly  through  tableware  such 
as  glasses,  cups,  and  flatware,  or 
indirectly  through  the  food. 

Equipment  and  Utensil  Storage 
5-201  Handling. 

Cleaned  and  sanitized  equipment  and 
utensils  shall  be  handled  in  a  way  that 
protects  them  from  contamination. 
Spoons,  knives,  and  forks  shall  be 
touched  only  by  their  handles.  Cups, 
glasses,  bowls,  plates  and  similar  items 
shall  be  handled  without  contact  with 
inside  surfaces  or  surfaces  that  contact 
the  user's  mouth. 

5-202  Storage. 

(a)  Cleaned  and  sanitized  utensils  and 
equipment  shall  be  stored  at  least  6 
inches  above  the  Hoor  in  a  clean,  dry 
location  in  a  way  that  protects  them 
from  contamination  by  splash,  dust,  and 
other  means.  The  food-contact  surfaces 
of  Hxed  equipment  shall  also  be 
protected  from  contamination. 

Equipment  and  utensils  shall  not  be 
placed  under  exposed  sewer  lines  or 
water  lines,  except  for  automatic  fire 
protection  sprinkler  heads  that  may  be 
required  by  law. 

(b)  Utensils  shall  be  air  dried  before 
being  stored  or  shall  be  stored  in  a  self- 
draining  position. 

(c)  Glasses  and  cups  shall  be  stored 
inverted.  Other  stored  utensils  shall  be 
covered  or  inverted,  wherever  practical 
Facilities  for  the  storage  of  knives,  forks, 
and  spoons  shall  be  designed  and  used 
to  present  the  handle  to  the  employee  or 
consumer. 

Unless  tableware  is  prewrapped, 
holders  for  knives,  folks,  and  spoons  at 


self-service  locations  shall  protect  these 
articles  from  contamination  and  present 
the  handle  of  the  utensil  to  the 
consumer. 

5-203  Single-service  articles. 

(a)  Single-service  articles  shall  be 
stored  at  least  6  inches  above  the  floor 
in  closed  cartons  or  containers  which 
protect  them  from  contamination  and 
shall  not  be  placed  under  exposed  sewer 
lines  or  water  lines,  except  for 
automatic  fire  protection  sprinkler  heads 
that  may  be  required  by  law. 

(b)  Single-serv'ice  articles  shall  be 
handled  and  dispensed  in  a  manner  that 
prevents  contamination  of  surfaces 
which  may  come  in  contact  with  food  or 
with  the  mouth  of  the  user. 

(c)  Single-service  knives,  forks  and 
spoons  packaged  in  bulk  shall  be 
inserted  into  holders  or  be  wra]^)ed  by 
an  employee  who  has  washed  his  han^ 
immediately  prior  to  sorting  or  wrapping 
the  utensils.  Unless  single-service 
knives,  folks  and  spoons  are 
prewrapped  or  prepackaged,  holders 
shall  be  provided  to  protect  these  items 
from  contamination  and  present  the 
handle  of  the  utensil  to  the  consumer. 

5- 204  Prohibited  storage  area. 

The  storage  of  food  equipment, 
utensils  or  single  service  articles  in 
toilet  rooms  or  vestibules  is  prohibited. 

Reason:  Improper  storage  of 
equipment  and  utensils  exposes  them  to 
contamination  from  many  factors  in  the 
storage  environment  such  as  splash, 
dust,  or  food  particulates.  Additional 
contamination  may  occur  as  the  result  of 
normal  employee  functions  during  food 
preparation  or  service  or  consumer 
handling  during  self-senice  if  the 
sanitary  requirements  for  equipment  or 
utensil  storage  are  not  observ'ed. 

Accordingly,  the  storage  and  handling 
procedures  for  cleaned  and/or  sanitized 
equipment  and  utensils  and  single- 
service  articles  must  be  adapted  to  the 
protective  storage  requirements  imposed 
by  the  varied  storage  conditions 
encountered  in  general  storage,  storage 
incidental  to  food  preparation  or 
service,  and  the  storage  environment 
specified  by  consumer  self-service. 

Chapter  Six — Sanitary  Facilities  and 
Controls 

Water  Supply 

6- 101  General 

Enough  potable  water  for  the  needs  of 
the  food  service  establishment  shall  be 
provided  from  a  source  constructed  and 
operated  according  to  law. 
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6-102  Transportation. 

All  potable  water  not  provided 
directly  by  pipe  to  the  food  service 
establishment  from  the  source  shall  be 
transported  in  a  bulk  water  transport 
system  and  shall  be  delivered  to  a 
closed-water  system.  Both  of  these 
systems  shall  be  constructed  and 
operated  according  to  law. 

6-103  Bottled  water. 

Bottled  and  packaged  potable  water 
shall  be  obtained  from  a  source  that 
complies  with  all  laws  and  shall  be 
handled  and  stored  in  a  way  that 
protects  it  from  contamination.  Bottled 
and  packaged  potable  water  shall  be 
dispensed  from  the  original  container. 

6-104  Water  under  pressure. 

Water  under  pressure  at  the  required 
temperatures  shall  be  provided  to  all 
fixtures  and  equipment  that  use  water. 

6-105  Steam. 

Steam  used  in  contact  with  food  or 
food-contact  surfaces  shall  be  free  from 
any  materials  or  additives  other  than 
those  specified  in  21  CFR  173.310. 

Reason:  Unless  of  a  safe  and  sanitary 
quality,  water  may  serve  as  a  source  of 
contamination  for  food,  equipment, 
utensils,  and  hands.  Unsafe  water  is 
also  a  vector  in  the  transmission  of 
disease.  Therefore,  in  order  to  provide 
protection  to  consumers  and  employees, 
water  should  be  obtained  from  sources 
regulated  by  law  and  should  be  handled, 
transported  and  dispensed  in  a  sanitary 
manner. 

Hot  and  cold  water  under  pressure  is 
necessary  for  the  thorough  cleaning  and 
sanitization  of  equipment  and  utensils, 
for  the  cleaning  of  ^e  physical  facilities, 
and  for  proper  employee  handwashing. 

Sewage 

6-201  General. 

All  sewage,  including  liquid  waste, 
shall  be  disposed  of  by  a  public 
sewerage  system  or  by  a  sewage 
disposal  system  constructed  and 
operated  according  to  law.  Non-water- 
carried  sewage  disposal  facilities  are 
prohibited,  except  as  permitted  by 
sections  9-101  through  9-108  of  this 
ordinance  (pertaining  to  temporary  food 
service  establishments]  or  as  permitted 
by  the  regulatory  authority  in  remote 
areas  or  because  of  special  situations. 

Reason;  Improper  disposal  of  sewage 
provides  a  potential  for  contamination 
of  food,  utensils  and  equipment  and, 
therefore,  may  cause  serious  illness  or 
disease  outbreaks.  Proper  disposal  is 
required  to  prevent  contamination  of 
ground  surfaces  and  water  supplies,  or 
creation  of  other  insanitary  conditions 


that  may  attract  insects  and  other 
vermin. 

Plumbing 

6-301  General. 

Plumbing  shall  be  sized,  installed,  and 
maintained  according  to  law.  There 
shall  be  no  cross-connection  between 
the  potable  water  supply  and  any  non- 
potable  or  questionable  water  supply 
nor  any  source  of  pollution  through 
which  the  potable  water  supply  might 
become  contaminated. 

6-302  Nonpotable  water  system. 

A  nonpotable  water  system  is 
permitted  only  for  purposes  such  as  air 
conditioning  and  fire  protection  and 
only  if  the  system  is  installed  according 
to  law  and  ^e  nonpotable  water  does 
not  contact,  directly  or  indirectly,  food, 
potable  water,  equipment  that  contacts 
food,  or  utensils.  The  piping  of  any 
nonpotable  water  system  shall  be 
durably  identiBed  so  that  it  is  readily 
distinguishable  from  piping  that  carries 
potable  water. 

6-303  Backflow. 

The  potable  water  system  shall  be 
installed  to  preclude  the  possibility  of 
backflow.  Devices  shall  be  install^  to 
protect  against  backflow  and  back 
siphonage  at  all  fixtures  and  equipment 
where  an  air  gap  at  least  twice  the 
diameter  of  the  water  supply  inlet  is  not 
provided  between  the  water  supply  inlet 
and  the  fixture’s  flood  level  rim.  A  hose 
shall  not  be  attached  to  a  faucet  unless 
a  backflow'prevention  device  is 
installed. 

6-304  Grease  traps. 

If  used,  grease  traps  shall  be  located 
to  be  easily  accessible  for  cleaning. 

6-305  Garbage  grinders. 

If  used,  garbage  grinders  shall  be 
installed  and  maintained  according  to 
law. 

6-306  Drains. 

Except  for  properly  trapped  open 
sinks,  there  shall  be  no  direct 
connection  between  the  sewerage 
system  and  any  drains  originating  from 
equipment  in  which  food,  portable 
equipment,  or  utensils  are  placed.  When 
a  dishwashing  machine  is  located  within 
5  feet  of  a  trapped  floor  drain,  the 
dishwasher  waste  outlet  may  be 
connected  directly  on  the  inlet  side  of  a 
properly  vented  floor  drain  trap  if 
permitted  by  law. 

Reason:  Improper  plumbing 
installation  or  maintenance  results  in 
potential  health  hazards  such  as  cross- 
connections,  back  siphonage,  or  leakage. 
These  conditions  may  result  in  the 


contamination  of  food  utensils  and 
equipment,  in  the  creation  of  obnoxious 
odors  or  nuisances,  and  may  adversly 
affect  the  operation  of  equipment  such 
as  dishwashing  machines,  garbage 
grinders  and  other  equipment  wUch 
depend  on  sufficient  volume  and 
pressure  to  perform  their  intended 
fimctions. 

Toilet  Facilities 
6-401  Toilet  installation. 

Toilet  facilities  shall  be  installed 
according  to  law,  shall  be  the  number 
required  by  law,  shall  be  conveniently 
located,  and  shall  be  accessible  to 
employees  at  all  times. 

6-402  Toilet  design. 

Toilets  and  urinals  shall  be  designed 
to  be  easily  cleanable. 

6-403  Toilet  rooms. 

Toilet  rooms  shall  be  completely 
enclosed  and  shall  have  tight-fitting, 
self-closing,  solid  doors,  which  shall  be 
closed  except  during  cleaning  or 
maintenance,  except  as  provided  by 
law. 

6-404  Toilet  fixtures. 

Toilet  fixtures  shall  be  kept  clean  and 
in  good  repair.  A  supply  of  toilet  tissue 
sh^  be  provided  at  each  toilet  at  all 
times.  Easily  cleanable  receptables  shall 
be  provided  for  waste  materials.  Toilet 
rooms  used  by  women  shall  have  at 
least  one  covered  waste  receptacle. 

Reason:  Adequate,  sanitary  toilet 
facilities  cu«  necessary  for  the  proper 
disposal  of  human  waste  which  carries 
pa^ogenic  microorganisms  and  for  the 
prevention  of  the  spread  of  disease  by 
flies,  insects,  clothing,  hands,  or  other 
means. 

Where  toilet  facilities  are  of  a 
sanitary  design  and  are  kept  clean  and 
in  good  repair,  employees  are  motivated 
towards  proper  attitudes  regarding 
sanitary  practices  and  conditions  in  the 
food  service  establishment 

Lavatory  Facilities 
6-501  Lavatory  installation. 

(a)  Lavatories  shall  be  at  least  the 
number  required  by  law,  shall  be 
installed  according  to  law,  and  shall  be 
located  to  permit  convenient  use  by  all 
employees  in  food  preparation  areas 
and  utensil-washing  areas. 

(b)  Lavatories  shall  be  accessible  to 
employees  at  all  times. 

(c)  lavatories  shall  also  be  located  in 
or  immediately  adjacent  to  toilet  rooms 
or  vestibules.  Sinks  used  for  food 
preparation  or  for  washing  equipment  or 
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utensils  shall  not  be  used  for 
handwashing. 

&-502  Lavatory  faucets. 

Each  lavatory  shall  be  provided  with 
hot  and  cold  water  tempered  by  means 
of  a  mixing  valve  or  combination  faucet. 
Any  self-closing,  slow-closing,  or 
metering  faucet  used  shall  be  designed 
to  provide  a  flow  of  water  for  at  least  15 
seconds  without  the  need  to  reactivate 
the  faucet.  Steam-mixing  valves  are 
prohibited. 

6-503  Lavatory  supplies. 

A  supply  of  hand-cleansing  soap  or 
detergent  shall  be  available  at  each 
lavatory.  A  supply  of  sanitary  towels  or 
a  hand-drying  device  providing  heated 
air  shall  be  conveniently  located  near 
each  lavatory.  Common  towels  are 
prohibited.  If  disposable  towels  are 
used,  easily  cleanable  waste  receptacles 
shall  be  conveniently  located  near  the 
handwashing  facilities. 

6-504  Lavatory  maintenance. 

Lavatories,  soap,  dispensers,  hand¬ 
drying  devices  and  all  related  fixtures 
shall  be  kept  clean  and  in  good  repair. 

Reason:  Hands  are  probably  the  most 
common  vehicle  for  the  transmission  of 
contamination  of  food  and  food-contact 
surfaces.  During  normal  operations, 
hands  become  soiled  with  a  variety  of 
contaminants  and  must  be  thoroughly 
washed  at  frequent  intervals  during  the 
working  day,  after  any  interruption  of 
the  work  routine,  and  after  each  visit  to 
the  toilet.  To  encourage  the  thorough 
washing  of  hands,  lavatories  must  be 
accessible,  conveniently  located,  clean 
and  maintained  in  good  repair,  and  must 
be  supplied  with  warm  water,  soap  or 
detergent,  and  towels. 

Garbage  and  Refuse 
6-601  Containers. 

(a)  Garbage  and  refuse  shall  be  kept 
in  durable,  easily  cleanable,  insect-proof 
and  rodent-proof  containers  that  do  not 
leak  and  do  not  absorb  liquids.  Plastic 
bags  and  wet-strength  paper  bags  may 
be  used  to  line  these  containers,  and 
they  may  be  used  for  storage  inside  the 
food  service  establishment. 

(b)  Containers  used  in  food 
preparation  and  utensil  washing  areas 
shall  be  kept  covered  after  they  ar  filled. 

(c)  Containers  stored  outside  the 
establishment,  and  dumpsters, 
compactors  and  compactor  systems 
shall  be  easily  cleanable,  shall  be 
provided  with  tight-fitting  lids,  doors  or 
covers,  and  shall  be  kept  covered  when 
not  in  actual  use.  In  containers  designed 
with  drains,  drain  plugs  shall  be  in  place 
at  all  times,  except  during  cleaning. 


(d)  There  shall  be  a  sufficient  number 
of  containers  to  hold  all  the  garbage  and 
refuse  that  accumulates. 

(e)  Soiled  containers  shall  be  cleaned 
at  a  frequency  to  prevent  insect  and 
rodent  attraction.  Each  container  shall 
be  thoroughly  cleaned  on  the  inside  and 
outside  in  a  way  that  does  not 
contaminate  food,  equipment,  utensils, 
or  food  preparation  areas.  Suitable 
facilities,  including  hot  water  and 
detergent  or  steam,  shall  be  provided 
and  used  for  washing  containers.  Liquid 
waste  from  compacting  or  cleaning 
operations  shall  be  disposed  of  as 
sewage. 

6-602  Storage. 

(a)  Garbage  and  refuse  on  the 
premises  shall  be  stored  in  a  manner  to 
make  them  inaccessible  to  insects  and 
rodents.  Outside  storage  of  unprotected 
plastics  bags  or  wet-strength  paper  bags 
or  baled  units  containing  garbage  or 
refuse  is  prohibited.  Cardboard  or  other 
packaging  material  not  containing 
garbage  or  food  wasters  need  not  be 
stored  in  covered  containers. 

(b)  Garbage  and  refuse  on  the 
premises  shall  be  constructed  of  easily 
cleanable,  nonabsorbent,  washable 
materials,  shall  be  kept  clean,  shall  be 
insect-proof  and  rodent-proof  and  shall 
be  large  enough  to  store  the  garbage  and 
refuse  containers  that  accumulate. 

(c)  Outside  storage  areas  or 
enclosures  shall  be  large  enough  to  store 
the  garbage  and  refuse  containers  that 
accumulate  and  shall  be  kept  clean. 
Garbage  and  refuse  containers, 
dumpsters  and  compactor  systems 
located  outside  shall  be  stored  on  or 
above  a  smooth  surface  of  nonabsorbent 
material  such  as  concrete  or  machine- 
laid  asphalt  that  is  kept  clean  and 
maintained  in  good  repair. 

6-603  Disposal. 

(a)  Garbage  and  refuse  shall  be 
disposed  of  often  enough  to  prevent  the 
development  of  odor  and  the  attraction 
of  insects  and  rodents. 

(b)  Where  garbage  or  refuse  is  burned 
on  the  premises,  it  shall  be  done  by 
controlled  incineration  that  prevents  the 
escape  of  particulate  matter  in 
accordance  with  law.  Areas  around 
incineration  facilities  shall  be  clean  and 
orderly. 

Reason:  Proper  storage  and  disposal 
of  garbage  and  refuse  is  necessary  to 
minimize  the  development  of  odors,  to 
prevent  such  waste  from  becoming  an 
attractant  and  harborage  or  breeding 
place  for  insects  and  rodents,  and  to 
prevent  the  soiling  of  food  preparation 
and  food  service  areas.  Improperly 
handled  garbage  creates  nuisance 
conditions,  makes  housekeeping 


difficult,  and  may  be  a  possible  source 
of  contamination  of  food,  equipment 
and  utensils. 

Storage  areas  for  garbage  and  refuse 
containers  must  be  constructed  so  that 
they  can  be  thoroughly  cleaned  in  order 
to  avoid  creating  an  attractant  or 
harborage  for  insects  or  rodents.  In 
addition,  such  storage  areas  must  be 
large  enough  to  accommodate  all  the 
containers  necessitated  by  the  operation 
in  order  to  prevent  a  scattering  of  the 
garbage  or  refuse. 

All  containers  must  be  maintained  in 
good  repair  and  cleaned  as  necessary  in 
order  to  store  garbage  and  refuse  under 
sanitary  conditions. 

Insect  and  Rodent  Control 
6-701  General. 

Effective  measures  intended  to 
minimize  the  presence  of  rodents,  flies, 
cockroaches,  and  other  insects  on  the 
premises  shall  be  utilized.  The  premises 
shall  be  kept  in  such  condition  as  to 
prevent  the  harborage  or  feeding  of 
insects  or  rodents. 

6- 702  Openings. 

Openings  to  the  outside  shall  be 
effectively  protected  against  the 
entrance  of  rodents.  Outside  openings 
shall  be  protected  against  the  entrance 
of  insects  by  tight-fitting,  self-closing 
doors,  closed  windows,  screening, 
controlled  air  currents,  or  other  means. 
Screen  doors  shall  be  self-closing,  and 
screens  for  windows,  doors,  skylights, 
transoms,  intake  and  exhaust  air  ducts, 
and  other  openings  to  the  outside  shall 
be  tight-fitting  and  free  of  breaks. 
Screening  material  shall  not  be  less  than 
16  mesh  to  the  inch. 

Reason:  Insects  and  rodents  are 
capable  of  transmitting  diseases  to  man 
by  contamination  of  food  and  food- 
contact  surfaces.  Therefore,  their 
presence  in  food  service  establishments 
must  be  kept  to  a  minimum  by  measures 
designed  to  prevent  their  entrance. 

Since  insects  and  rodents  require 
food,  water,  and  shelter,  control 
measures  must  be  utilized  to  deprive 
them  of  these  necessities. 

Chapter  Seven — Construction  and 
Maintenance  of  Hiysical  Facilities 

Floors 

7- 101  Floor  construction. 

Floors  and  floor  coverings  of  all  food 
preparation,  food  storage,  and  utensil¬ 
washing  areas,  and  the  floors  of  all 
walk-in  refrigerating  units,  dressing 
rooms,  locker  rooms,  toilet  rooms  and 
vestibules  shall  be  constructed  of 
smooth  durable  material  such  as  sealed 
concrete,  terrazzo,  ceramic  tile,  durable 
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grades  of  linoleum  or  plastic,  or  tight 
wood  impregnated  with  plastic,  and 
shall  be  maintained  in  good  repair. 
Nothing  in  this  section  shall  prohibit  the 
use  of  antislip  floor  covering  in  areas 
where  necessary  for  safety  reasons. 

7-102  Floor  carpeting. 

Carpeting,  if  used  as  a  floor  covering, 
shall  be  of  closely  woven  construction, 
properly  installed,  easily  cleanable,  and 
maintained  in  good  repair.  Carpeting  is 
prohibited  in  food  preparation, 
equipment-washing  and  utensil-washing 
areas  where  it  would  be  exposed  to 
large  amounts  of  grease  and  water  in 
food  storage  areas,  and  toilet  room 
areas  where  urinals  or  toilet  fixtures  are 
located. 

7-103  Prohibited  floor  covering. 

The  use  of  sawdust,  wood  shavings, 
peanut  hulls,  or  similar  material  as  a 
floor  covering  is  prohibited. 

7-104  Floor  drains. 

Properly  installed,  trapped  floor 
drains  shall  be  provided  in  floors  that 
are  water-flushed  for  cleaning  or  that 
receive  discharges  of  water  or  other 
fluid  waste  from  equipment,  or  in  areas 
where  pressure  spray  methods  for 
cleaning  equipment  are  used.  Such 
floors  shall  be  constructed  only  of 
sealed  concrete,  terrazzo,  ceramic  tile  or 
similar  materials,  and  shall  be  graded  to 
drain. 

7-105  Mats  and  duckboards. 

Mats  and  duckboards  shall  be  of 
nonabsorbent,  grease  resistant  materials 
and  of  such  size,  design,  and 
construction  as  to  facilitate  their  being 
easily  cleaned.  Duckboards  shall  not  be 
used  as  storage  racks. 

7-106  Floor  junctures. 

In  all  new  or  extensively  remodeled 
establishments  utilizing  concrete, 
terrazzo,  ceramic  tile  or  similar  flooring 
materials,  and  where  water-flush 
cleaning  methods  are  used,  the  junctures 
between  walls  and  floors  shall  be  coved 
and  sealed.  In  all  other  cases,  the 
juncture  between  walls  and  floors  shall 
not  present  an  open  seam  of  more  than 
¥32  inch. 

7-107  Utility  line  installation. 

Exposed  utility  service  lines  and  pipes 
shall  be  installed  in  a  way  that  does  not 
obstruct  or  prevent  cleaning  of  the  floor. 
In  all  new  or  extensively  remodeled 
establishments,  installation  of  exposed 
horizontal  utility  lines  and  pipes  on  the 
floor  is  prohibited. 

Reason:  Floors  that  are  properly 
constructed,  smooth,  maintained  in  good 
repair,  and  are  nonabsorbent  can  be 


easily  cleaned  and  will  not  create 
insanitary  conditions.  When  floors  are 
subjected  to  water  flushing  for  cleaning 
or  discharges  of  wastes  from  equipment, 
the  wail  and  floor  jimctures  should  be 
coved  and  sealed  to  permit  easy 
cleaning,  and  properly  installed  and 
trapped  floor  drains  must  be  provided  to 
carry  away  the  liquid  wastes  to  prevent 
potential  hazards  or  nuisances. 

Carpeting  should  be  prohibited  in 
speciHed  areas  because  it  cannot  be 
properly  cleaned  on  a  daily  basis,  and 
presents  an  absorbent  surface. 

Similarly,  any  floor  covering,  mat,  or 
duckboard  which  is  not  grease-resistant 
and  cleanable  should  be  prohibited,  to 
prevent  soil  buildup  and  the  resulting 
potential  hazards  or  nuisances. 

Any  installation  of  equipment  or 
attendant  service  lines  or  pipes  must  be 
designed  in  a  way  that  does  not  obstruct 
or  prevent  cleaning  in  order  to  avoid  the 
accumulation  of  soil  and  debris. 

Walls  and  Ceilings 
7-201  Maintenance. 

Walls  and  ceilings,  including  doors, 
windows,  skylights,  and  similar 
closures,  shall  be  maintained  in  good 
repair. 

7-202  Construction. 

The  walls,  including  nonsupporting 
partitions,  wall  coverings,  and  ceilings 
of  walk-in  refrigerating  units,  food 
preparation  areas,  equipment-washing 
and  utensil-washing  areas,  toilet  rooms 
and  vestibules  shall  be  light  colored, 
smooth,  nonabsorbent,  and  easily 
cleanable.  Concrete  or  pumice  blocks 
used  for  interior  wall  construction  in 
these  locations  shall  be  finished  and 
sealed  to  provide  an  easily  cleanable 
surface. 

7-203  Exposed  construction. 

Studs,  joists,  and  rafters  shall  not  be 
exposed  in  walk-in  refrigerating  units, 
food  preparation  areas,  equipment¬ 
washing  and  utensil-washing  areas, 
toilet  rooms  and  vestibules.  If  exposed 
in  other  rooms  or  areas,  they  shall  be 
Hnished  to  provide  an  easily  cleanable 
surface. 

7-204  Utility  line  installation. 

Exposed  utility  service  lines  and  pipes 
shall  be  installed  in  a  way  that  does  not 
obstruct  or  prevent  cleaning  of  the  walls 
and  ceilings.  Utility  service  lines  and 
pipes  shall  not  be  unnecessarily 
exposed  on  walls  or  ceilings  in  walk-in 
refrigerating  units,  food  preparation 
areas,  equipment-washing  and  utensil¬ 
washing  areas,  toilet  rooms  and 
vestibules. 


7-205  Attachments. 

Light  fixtures,  vent  covers,  wall- 
moimted  fans,  decorative  materials,  and 
similar  equipment  attached  to  walls  and 
ceilings  shall  be  easily  cleanable  and 
shall  be  maintained  in  good  repair. 

7-206  Covering  material  installation. 

Wall  and  ceiling  covering  materials 
shall  be  attached  and  sealed  so  as  to  be 
easily  cleanable. 

Reason:  Walls  and  ceilings  that  are 
properly  constructed,  smooth, 
maintained  in  good  repair  and  are 
nonabsorbent  can  be  easily  cleaned  and 
will  not  create  insanitary  conditions. 

Walls  and  ceilings  in  food 
preparation,  utensil-  and  equipment¬ 
washing  and  toilet  areas  must  ue  light 
colored  to  aid  in  the  distribution  of  light 
to  facilitate  thorough  cleaning,  sanitary 
food  preparation,  and  the  observance  of 
general  sanitary  procedures. 

Any  installation  of  equipment, 
attachments,  and  service  lines  or  pipes 
must  be  designed  in  a  way  that  does  not 
obstruct  or  prevent  cleaning,  to  avoid 
the  accumulation  of  soil  and  debris. 

Wall  and  ceiling  covering  or  decorative 
materials,  as  well  as  attached 
equipment,  must  be  easily  cleanable, 
maintained  in  good  repair,  and  installed 
in  a  manner  that  permits  easy  cleaning 
to  avoid  the  creation  of  potential 
contamination  hazards. 

Cleaning  Physical  Facilities 
7-301  General. 

Cleaning  of  floors  and  walls,  except 
emergency  cleaning  of  floors,  shall  be 
done  during  periods  when  the  least 
amount  of  food  is  exposed,  such  as  after 
closing  or  between  meals.  Floors,  mats, 
duckboards,  walls,  ceilings,  and 
attached  equipment  and  decorative 
materials  shall  be  kept  clean.  Only 
dustless  methods  of  deaning  floors  and 
walls  shall  be  used,  such  as  vacuum 
cleaning,  wet  cleaning,  or  the  use  of 
dust-arresting  sweeping  compounds 
with  brooms. 

7-302  Utility  facility. 

In  new  or  extensively  remodeled 
establishments  at  least  one  utility  sink 
or  curbed  cleaning  facility  with  a  floor 
drain  shall  be  provided  and  used  for  the 
cleaning  of  mops  or  similar  wet  floor 
cleaning  tools  and  for  the  disposal  of 
mopwater  or  similar  liquid  wastes.  The 
use  of  lavatories,  utensil-washing  or 
equipment-washing,  or  food  preparation 
sinks  for  this  purpose  is  prohibited. 

Reason:  The  food  service 
establishment  must  be  kept  clean  to 
minimize  attractants  for  insects  and 
rodents,  to  prevent  nuisance  conditions. 
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and  to  aid  in  preventing  the 
contamination  of  food  and  equipment.  A 
clean  and  orderly  establishment  is 
conducive  to  good  sanitary  practices  in 
food  preparation  and  service,  in 
equipment  and  utensil  washing,  and  in 
the  storage  and  handling  of  equipment, 
utensils  and  food. 

Facilities  must  be  cleaned  with  the 
proper  equipment  to  preclude  the 
contamination  of  food  and  equipment. 
Improper  cleaning  methods  or  improper 
application  of  cleaning  procedures  such 
as  sweeping  or  pressure  spraying  may 
raise  dust,  scatter  debris  or  create 
contaminating  aerosols. 

Lighting 
7-401  General. 

(a)  Permanently  fixed  artificial  light 
sources  shall  be  installed  to  provide  at 
least  20  foot  candles  of  light  on  all  food 
preparation  surfaces  and  at  equipment 
or  utensil-washing  work  levels. 

(b)  Permanently  fixed  artificial  light 
sources  shall  be  installed  to  provide,  at 
a  distance  of  30  inches  from  the  floor: 

(1)  At  least  20  foot  candles  of  light  in 
utensils  and  equipment  storage  areas 
and  in  lavatory  and  toilet  areas;  and 

(2)  At  least  10  foot  candles  of  light  in 
walk-in  refrigerating  units,  dry  food 
storage  areas,  and  in  all  other  areas. 

This  shall  also  include  dining  areas 
during  cleaning  operations. 

7-402  Protective  shielding. 

(a)  shielding  to  protect  against  broken 
glass  falling  onto  food  shall  be  provided 
for  all  artificial  lighting  fixtures  located 
over,  by,  or  within  food  storage, 
preparation,  service,  and  display 
facilities,  and  facilities  where  utensils 
and  equipment  are  cleaned  and  stored. 

(b)  Infrared  or  other  heat  lamps  shall 
be  protected  against  breakage  by  a 
shield  surrounding  and  extending 
beyond  the  bulb,  leaving  only  the  face  of 
the  bulb  exposed. 

Reason:  Ample  light,  properly 
distributed,  makes  dirt  conspicuous,  is 
necessary  for  the  proper  preparation 
and  handling  of  food,  and  is  imperative 
for  the  complete  cleaning  and 
sanitization  of  equipment  and  utensils. 
Adequate  lighting  is  also  essential  in  all 
areas  of  the  establishment  for  general 
cleaning,  for  reading  and  identifying 
labels  and  colors,  and  for  recognizing 
the  condition  of  the  food  stored  in  the 
establishment.  Inadequate  lighting  may 
result  in  a  general  lack  of  cleanliness, 
accidental  mixing  of  toxic  substances 
with  food,  or  serving  unsafe  or  spoiled 
food  to  the  consumer.  Shielded  light 
fixtures  are  necessary  to  protect  food, 
utensils,  and  equipment  from  glass 
fragments  should  the  fixture  break.  The 


shielding  also  prevents  many  instances 
of  breakage,  and  provides  a  greater 
degree  of  on-the-job  safety  to 
employees. 

Ventilation 
7-501  General. 

All  rooms  shall  have  sufficient 
ventilation  to  keep  them  free  of 
excessive  heat,  steam,  condensation, 
vapors,  obnoxious  odors,  smoke  and 
fumes.  Ventilation  systems  shall  be 
installed  and  operated  according  to  law 
and,  when  vented  to  the  outside,  shall 
not  create  an  unsightly,  harmful  or 
unlawful  discharge. 

7-502  Special  ventilation. 

(a)  Intake  and  exhaust  air  ducts  shall 
be  maintained  to  prevent  the  entrance  of 
dust,  dirt,  and  other  contaminating 
materials. 

(b)  In  new  or  extensively  remodeled 
establishments,  all  rooms  from  which 
obnoxious  odors,  vapors  or  fumes 
originate  shall  be  mechanically  vented 
to  the  outside. 

Reason:  Sufficient  ventilation  reduces 
condensation  that  may  drop  into  food  or 
onto  utensils  or  food  preparation 
surfaces,  and  thus  inhibits  mold  and 
bacterial  growth.  Sufficient  ventilation 
of  all  areas  of  the  establishment  also 
minimizes  the  soiling  of  walls,  ceilings, 
and  floors;  reduces  temperatures; 
exhausts  objectionable  odors;  and 
precludes  the  concentration  of  toxic 
gases.  It  facilitates  removing  air 
contaminated  during  cleaning  or  food 
preparation  processes,  or  as  the  result  of 
exhaust  from  other  equipment. 

Dressing  Rooms  and  Locker  Areas 
7-601  Dressing  rooms  and  areas. 

If  employees  routinely  change  clothes 
within  the  establishment,  rooms  or  areas 
shall  be  designated  and  used  for  that 
purpose.  These  designated  rooms  or 
areas  shall  not  be  used  for  food 
preparation,  storage  or  service,  or  for 
utensil  washing  or  storage. 

7-602  Locker  areas. 

Enough  lockers  or  other  suitable 
facilities  shall  be  provided  and  used  for 
the  orderly  storage  of  employee  clothing 
and  other  belongings.  Lockers  or  other 
suitable  facilities  may  be  located  only  in 
the  designated  dressing  rooms  or  in  food 
storage  rooms  or  areas  containing  only 
completely  packaged  food  or  packaged 
single-service  articles. 

Reason:  Street  clothing  and  personal 
belongings  can  contaminate  food,  food 
equipment,  and  food  preparation 
surfaces.  Therefore,  it  is  desirable  to 
have  employees  routinely  change 
clothing  within  the  establishment.  When 


this  is  the  routine,  rooms  for  areas  must 
be  designated  for  this  purpose. 
Regardless  of  whether  or  not  clothing  is 
changed  within  the  establishment, 
lockers  or  other  suitable  facilities  must 
be  provided  for  the  proper  storage  of 
personal  belongings  such  as  purses, 
coats,  shoes,  and  personal  medications. 

Poisonous  or  Toxic  Materials 
7-701  Materials  permitted. 

There  shall  be  present  in  food  service 
establishments  only  those  poisonous  or 
toxic  materials  necessary  for 
maintaining  the  establishment,  cleaning 
and  sanitizing  equipment  and  utensils, 
and  controlling  insects  and  rodents. 

7-702  Labeling  of  materials.. 

Containers  of  poisonous  or  toxic 
materials  shall  be  prominently  and 
distinctly  labeled  according  to  law  for 
easy  identification  of  contents. 

7-703  Storage  of  materials. 

(a)  Poisonous  or  toxic  materials 
consist  of  the  following  categories: 

(1)  Insecticides  and  rodenticides; 

(2)  Detergents,  sanitizers,  and  related 
cleaning  or  drying  agents; 

(3)  Caustics,  acids,  polishes,  and  other 
chemicals. 

(b)  Each  of  the  three  categories  set 
forth  in  paragraph  (a)  of  this  section 
shall  be  stored  and  physically  located 
separate  from  each  other.  All  poisonous 
or  toxic  materials  shall  be  stored  in 
cabinets  or  in  a  similar  physically 
separate  place  used  for  no  other 
purpose.  To  preclude  contamination, 
poisonous  or  toxic  materials  shall  not  be 
stored  above  food,  food  equipment, 
utensils  or  single-service  articles,  except 
that  this  requirement  does  not  prohibit 
the  convenient  availability  of  detergents 
or  sanitizers  at  utensil  or  dishwashing 
stations. 

7-704  Use  of  materials. 

(a)  Bactericides,  cleaning  compounds 
or  other  compounds  intended  for  use  on 
food-contact  surfaces  shall  not  be  used 
in  a  way  that  leaves  a  toxic  residue  on 
such  surfaces  or  that  constitutes  a 
hazard  to  employees  or  other  persons. 

(b)  Poisonous  or  toxic  materials  shall 
not  be  used  in  a  way  that  contaminates 
food,  equipment,  or  utensils,  nor  in  a 
way  that  constitutes  a  hazard  to 
employees  or  other  persons,  nor  in  a 
way  other  than  in  full  compliance  with 
the  manufacturer's  labeling. 

7-705  Personal  medications. 

Personal  medications  shall  not  be 
stored  in  food  storage,  preparation  or 
service  areas. 
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7-706  First-aid  supplies. 

First-aid  supplies  shall  be  stored  in  a 
way  that  prevents  them  from 
contaminating  food  and  food-contact 
surfaces. 

Reason:  In  order  to  reduce  the 
potential  for  contamination,  stored 
poisonous  and  toxic  materials  should  be 
limited  to  those  necessary  to  maintain 
the  establishment.  Proper  labeling,  use, 
storage,  and  handling  of  poisonous  and 
toxic  materials  are  essential  to  prevent 
the  accidental  contamination  of  food, 
equipment,  and  utensils,  and  to  ensiue 
the  safety  of  food  service  personnel  and 
the  consumer. 

Premises 
7-801  General. 

(a)  Food  service  establishments  and 
all  parts  of  property  used  in  connection 
with  their  operations  shall  be  kept  free 
of  litter. 

(b)  The  walking  and  driving  surfaces 
of  all  exterior  areas  of  food  service 
establishments  shall  be  surfaced  with 
concrete  or  asphalt,  or  with  gravel  or 
similar  material  effectively  treated  to 
facilitate  maintenance  and  minimize 
dust.  These  surfaces  shall  be  graded  to 
prevent  pooling  and  shall  be  kept  free  of 
litter. 

(c)  Only  articles  necessary  for  the 
operation  and  maintenance  of  the  food 
service  establishment  shall  be  stored  on 
the  premises. 

(d)  The  traffic  of  unnecessary  persons 
through  the  food  preparation  and 
utensil-washing  areas  is  prohibited. 

7-802  Living  areas. 

No  operation  of  a  food  service 
establishment  shall  be  conducted  in  any 
room  used  as  living  or  sleeping  quarters. 
Food  service  operations  shall  be 
separated  from  any  living  or  sleeping 
quarters  by  complete  partitioning  and 
solid,  self-closing  doors. 

7-803  Laundry  facilities. 

(a)  Laundry  facilities  in  a  food  service 
establishment  shall  be  restricted  to  the 
washing  and  drying  of  linens,  cloths, 
uniforms  and  aprons  necessary  to  the 
operation.  If  such  items  are  laundered 
on  the  premises,  an  electric  or  gas  dryer 
shall  be  provided  and  used. 

(b)  Separate  rooms  shall  be  provided 
for  laundry  facilities  except  that  such 
operations  may  be  conducted  in  storage 
rooms  containing  only  packaged  foods 
or  packaged  single-service  articles. 

7-804  Linens  and  clothes  storage. 

(a)  Clean  clothes  and  linens  shall  be 
stored  in  a  clean  place  and  protected 
from  contamination  until  used. 


(b)  Soiled  clothes  and  linens  shall  be 
stored  in  nonabsorbent  containers  or 
washable  laundry  bags  until  removed 
for  laundering. 

7-805  Cleaning  equipment  storage. 

Maintenance  and  cleaning  tools  such 
as  brooms,  mops,  vacuum  cleaners  and 
similar  equipment  shall  be  maintained 
and  stored  in  a  way  that  does  not 
contaminate  food,  utensils,  equipment, 
or  linens  and  shall  be  stored  in  an 
orderly  manner  for  the  cleaning  of  that 
storage  location. 

7- 806  Animals. 

Live  animals,  including  birds  and 
turtles,  shall  be  excluded  from  within 
the  food  service  operational  premises 
and  from  adjacent  areas  imder  the 
control  of  the  permit  holder.  This 
exclusion  does  not  apply  to  edible  fish, 
Crustacea,  shellfish,  or  to  fish  in 
aquariums.  Patrol  dogs  accompanying 
security  or  police  officers,  or  guide  dogs 
accompanying  blind  persons,  shall  be 
permitted  in  dining  areas. 

Reason:  For  the  general  cleanliness  of 
the  establishment,  and  to  preclude 
situations  that  could  lead  to  food 
contamination,  general  preventive 
measures  must  be  implemented 
throughout  the  establishment  and  all 
outside  areas  under  the  control  of  the 
operator. 

Outside  walking  and  driving  surfaces 
and  all  other  exterior  areas  must  be  free 
of  litter  and  properly  surfaced  and 
graded  to  prevent  creating  harborage  or 
attractive  nuisances,  and  to  minimize 
dust  or  pooling  of  water. 

Areas  or  facilities  that  are 
noncompatible  with  sanitary  food 
service  operations,  such  as  living 
quarters,  laundry  operations,'and 
cleaning  equipment  storage  facilities, 
must  be  located  and/or  separated  from 
other  areas  of  the  establishment  to 
preclude  potential  contamination  of  food 
and  food-contact  surfaces  by  aerosols, 
toxic  or  poisonous  substances,  dust  or 
debris,  or  by  the  presence  of 
uncleanable  surfaces  and  materials. 

The  traffic  of  unnecessary  persons 
and  the  presence  of  animals  must  be 
prohibited  for  similar  reasons  and 
because  of  the  possibility  of  disease 
transmission  through  direct  or  indirect 
contact  with  food  or  food-contact 
surfaces. 

Chapter  Qght — Mobile  Food  Units  or 
Pushcarts 

Mobile  Food  Service 

8- 101  General. 

Mobile  food  units  or  pushcarts  shall 
comply  with  the  requirements  of  this 
chapter,  except  as  otherwise  provided  in 


this  paragraph  and  in  section  8-102  of 
this  ordinance.  The  regulatory  authority 
may  impose  additional  requirements  to 
protect  against  health  hazards  related  to 
the  conduct  of  the  food  service 
establishment  as  a  mobile  operation, 
may  prohibit  the  sale  of  some  or  all 
potentially  hazardous  food,  and  when 
no  health  hazard  results  may  waive  or 
modify  requirements  of  this  chapter 
relating  to  physical  facilities,  except 
those  requirements  of  sections  8-104,  8- 
105,  8-201, 8-301,  and  8-302  of  this 
ordinance. 

8-102  Restricted  operation. 

Mobile  food  units  or  pushcarts  serving 
only  food  prepared,  pa^aged  in 
individual  servings,  transported  and 
stored  under  conditions  meeting  the 
requirements  of  this  ordinance,  or 
beverages  that  are  not  potentially 
hazardous  and  are  dispensed  fitim 
covered  urns  or  other  protected 
equipment,  need  not  comply  with 
requirements  of  this  ordinance 
pertaining  to  the  necessity  of  water  and 
sewage  systems  nor  to  those 
requirements  pertaining  to  the  cleaning 
and  sanitization  of  equipment  and 
utensils  if  the  required  equipment  for 
cleaning  and  if  sanitization  exists  at  the 
commissary.  However,  fi'ankfurters  may 
be  prepared  and  served  from  these  units 
or  pushcarts. 

8-103  Single-service  articles. 

Mobile  food  units  or  pushcarts  shall 
provide  only  single-service  articles  for 
use  by  the  consumer. 

8-104  Water  system. 

A  mobile  food  unit  requiring  a  water 
system  shall  have  a  potable  water 
system  under  pressure.  The  system  shall 
be  of  sufficient  capacity  to  furnish 
enough  hot  and  cold  water  for  food 
preparation,  utensil  cleaning  and 
sanitizing,  and  handwashing,  in 
accordance  with  the  requirements  of 
this  ordinance. 

The  water  inlet  shall  be  located  so 
that  it  will  not  be  contaminated  by 
waste  dischai^e,  road  dust,  oU,  or 
grease,  and  it  shall  be  kept  capped 
unless  being  filled.  The  water  inlet  shall 
be  provided  with  a  transition  connection 
of  a  size  or  type  that  will  prevent  its  use 
for  any  other  service.  All  water 
distribution  pipes  or  tubing  shall  be 
constructed  and  installed  in  accordance 
with  the  requirements  of  this  ordinance. 

8-105  Waste  retention. 

If  liquid  waste  results  fix)m  operation 
of  a  mobile  food  unit,  the  waste  shall  be 
stored  in  a  permanently  installed 
retention  tank  that  is  of  at  least  15 
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percent  larger  capacity  than  the  water 
supply  lank  Liquid  waste  shall  not  be 
discharged  from  the  retention  tank  when 
the  mobile  food  unit  is  in  motion.  All 
connections  on  the  vehicle  for  servicing 
mobile  food  unit  waste  disposal 
facilities  shall  be  of  a  different  size  or 
type  than  those  used  for  supplying 
potable  water  to  the  mobile  food  unit. 

The  waste  coimection  shall  be  located 
lower  than  the  water  inlet  connection  to 
preclude  contamination  of  the  potable 
water  system. 

Reason:  In  addition  to  hazards 
created  by  the  transport  and  service  of 
food  from  a  mobile  food  unh  or 
pushcart,  food  served  from  such  units  or 
pushcarts  is  subject  to  the  same 
potential  contamination  as  that  served 
in  other  food  service  establishments. 

This  means  that  a  mobile  food  unit  or 
pushcart  must  be  regulated  in  the  same 
manner,  and  provide  to  the  consumer 
the  same  degree  of  food  protection 
offered  by  any  food  service 
establishment.  However,  there  are 
restricted-operation  mobile  food  units  or 
pushcarts  that  are  not  equipped  with  all 
the  facilities  required  by  the  ordinances 
for  food  service  operations.  These 
operations  must  limited  to  the  service 
of  those  foods  for  w'hich  they  can 
provide  sufficient  protection  according 
to  the  requirements  of  this  ordinance. 

Commissary 

&-201  Base  of  operations. 

Mobile  food  units  or  pushcarts 
shall  operate  from  a  commissary  or 
other  Fixed  food  service  establishment 
and  shall  report  at  least  daily  to  such 
location  for  all  supplies  and  for  all 
cleaning  and  servicing  operations. 

(b)  The  commissaiy  or  other  fixed 
food  service  establishment  used  as  a 
base  of  operation  for  mobile  food  units 
or  pushcarts  shall  be  constructed  and 
operated  in  compliance  with  the 
requirements  of  this  ordinance. 

Reason:  All  .mobile  food  unit  or 
pushcart  servicing,  cleaning,  cmd  food 
supply  operations. must  be  conducted  at 
a  location  meeting  the  requirements  of 
this  ordinance  to  ensure  that  the  source 
of  food  and  any  incidental  operation  are 
not  hazardous  to  the  consumer. 

Servicing  Area  and  Operations 
8-301  Servicing  area. 

(a)  A  mobile  food  unit  servicing  area 
shall  be  provided  and  shall  include  at 
least  ov^ead  protection  for  any 
supplying,  cleaning,  or  servicing 
operation.  Within  this  servicing  area, 
there  shall  be  a  location  provided  for  the 
flushing  and  xlrainage  of  liquid  wastes 
separate  from  the  location  provided  for 
water  servicing  and  for  the  loading  and 


unloadii^  of  food  and  related  supplies. 
This  servicing  area  will  not  be  required 
where  only  packaged  food  is  placed  on 
the  mobile  food  unit  or  pushcart  or 
where  mobile  food  units  do  not  contain 
waste  retention  tanks. 

(b)  The  surface  of  the  servicing  mea 
shall  .be  constructed  of  a  smooth 
nonabsorbent  material,  such  as  concrete 
or  maclune-laid  asphalt  and  shall  be 
maintained  in  good  repair,  kept  clean, 
and  be  graded  to  drain. 

(c)  The  construction  of  the  walls  and 
ceilings  of  the  servicing  area  is 
exempted  hnm  the  provisions  of 
sections  7-201  through  7-206  of  this 
ordinance. 

8- 302  Servicing  operations. 

(a)  Potable  water  servicing  equipment 
shall  be  installed  according  to  law  and 
shall  be  stored  and  handled  in  a  way 
that  protects  die  water  and  equipment 
from  contamination. 

(b)  The  mobile  food  unit  liquid  waste 
retention  tank,  where  used,  shall  be 
thoroughly  flushed  and  drained  during 
the  servicing  operation.  All  liquid  waste 
shall  be  dischargedfoasanitary 
sewerage  disposal  system  in  acccsrdance 
with  section  6-201  of  this  ordinance. 

Reoson;  To  prevent  contamination  of 
the  food  supptied  to  a  mobile  food 
service  unit  or  pushcart  and  to  permit 
the  sanitary  servicing  and  disposal  of 
waste  from  such  units,  a  servicing  area 
must  be  provided  and  constructed 
according  1o  the  requirements  of  this 
ordinance.  For  the  same  reasons,  the 
operabonal  procedures  and  equipment 
used  in  servicing  mobile  food  service 
units  or  pushcarts  must  conform  to  good 
sanitary  practices  to  prevent 
contamination  of  the  food  offered  to  the 
consumer. 

Chapter  Nine — ^Temporary  Food  Service 

Temporary  Food  Service 
Establishments 

9- 101  General. 

A  temporary  food  service 
establis^ent  shall  comply  with  the 
requirements  of  this  ordinance,  except 
as  otherwise  provided  in  this  chapter. 
The  regulatoiy  authority  may  impose 
additional  requirements  to  protect 
against  health  hazards  related  to  the 
conduct  of  the  temporary  food  service 
establishment,  may  prohibit  the  sale  of 
some  or  all  .potentially  hazardous  foods, 
and  when  no  health  hazard  will  result 
may  waive  or  modify  requirements  of 
this  ordinance. 

9-102  Restricted  operations. 

(a)  These  provisions  are  spplicid>le 
whenever  a  temporary  food  service 
establishment  is  permitted,  rmder  the 


provisions  of  section  9-101  of  this 
ordinance,  to  operate  without  complying 
with  all  the  requirements  of  this  cluipter. 

[b]  Only  those  potentially  hazardous 
foods  requiring  limited  preparation,  such 
as  hamburgers  and  brankfurters  that 
only  require  seasoning  and  cooking, 
shall  be  prepared  or  served.  The 
preparation  or  service  of  other 
potentially  hazardous  foods,  including 
pastries  fUled  with  cream  or  synthetic 
cream,  custards,  and  similar  products, 
and  salads  or  sandwiches  containing 
meat,  poultry,  eggs  or  fish  is  prohibited. 
This  prohibition  does  not  apply  to  any 
potentially  hazardous  food  that  has 
been  prepared  and  packaged  under 
conditions  meeting  the  requirements  of 
this  ordinance,  is  obtained  in  individual 
servings,  is  stored  at  a  temperature  of  45 
“F  or  below  or  at  a  temperature  of  140  T 
or  above  in  facilities  meeting  the 
requirement  of  this  ordinance,  and  is 
served  directly  in  the  unopened 
container  in  which  it  was  packaged. 

9-103  Ice. 

Ice  that  is  consumed  or  that  contacts 
food  shall  be  made  under  conditions 
meeting  the  requirements  of  this 
ordinance.  The  ice  shall  be  obtained 
only  in  chipped,  crushed,  or  cubed  form 
and  in  single-use  plastic  or  wet-strength 
paper  bags  filled  and  sealed  at  the  point 
of  manufacture.  The  ice  shall  be  held  in 
these  bags  until  it  is  dispensed  in  a  way 
thatprotects  it  from  contamination. 

9-104  Equipment. 

(a)  Equipment  shall  be  located  and 
installed  in  a  way  that  prevents  food 
contamination  andihat  also  facilitates 
cleaning  the  establishment. 

(b)  Food-contact  surfaces  of 
equipment  shall  be  protected  from 
contamination  by  consumers  and  other 
contaminating  agents.  Effective  shields 
for  such  equipment  shall  be  provided,  as 
necessary,  to  prevent  contamination. 

9-105  Single-service  articles. 

All  temporary  food  service 
establishments  without  efiective 
facilities  for  cleaning  and  sanitizing 
tableware  shall  provide  only  single¬ 
service  articles  for  use  by  the  consumer. 

9-106  Water. 

Enough  potable  water  shall  be 
available  in  the  eatablishmexrt  for  food 
preparation,  for  cleaning  and  sanitizing 
utensils  and  equipment,  and  for 
handwashing.  A  heating  facility  capable 
of  producing  enough  hot  water  for  4hese 
purposes  shall  be  provided  onfhe 
premises. 
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9-107  Wet  storage. 

Storage  of  packaged  food  in  contact 
with  water  or  undrained  ice  is 
prohibited.  Wrapped  sandwiches  shall 
not  be  stored  in  direct  contact  with  ice. 

9-108  Waste. 

All  sewage,  including  liquid  waste, 
shall  be  disposed  of  according  to  law. 

9-109  Handwashing. 

A  convenient  handwashing  facility 
shall  be  available  for  employee 
handwashing.  This  facility  shall  consist 
of,  at  least,  warm  running  water,  soap, 
and  individual  paper  towels. 

9-110  Floors. 

Floors  shall  be  constructed  of 
concrete,  asphalt,  tight  wood,  or  other 
similar  cleanable  material  kept  in  good 
repair.  Dirt  or  gravel,  when  graded  to 
drain,  may  be  used  as  subflooring  when 
covered  with  lean,  removable  platforms 
or  duckboards,  or  covered  with  wood 
chips,  shavings  or  other  suitable 
materials  effectively  treated  to  control 
dust. 

9-111  Walls  and  ceilings  of  food 
preparation  areas. 

(a)  Ceilings  shall  be  made  of  wood, 
canvas,  or  other  material  that  protects 
the  interior  of  the  establishment  from 
the  weather.  Wails  and  ceilings  of  food 
preparation  areas  shall  be  constructed 
in  a  way  that  prevents  the  entrance  of 
insects.  Doors  to  food  preparation  areas 
shall  be  solid  or  screened  and  shall  be 
self-closing.  Screening  material  used  for 
walls,  doors,  or  windows  shall  be  at 
least  16  mesh  to  tHe  inch. 

(b)  Counter-service  openings  shall  not 
be  larger  than  necessary  for  the 
particular  operation  conducted.  These 
openings  shall  be  provided  with  tight- 
fitting  solid  or  screened  doors  or 
windows  or  shall  be  provided  with  fans 
installed  and  operated  to  restrict  the 
entrance  of  flying  insects.  Counter¬ 
service  openings  shall  be  kept  closed, 
except  when  in  actual  use. 

Reason:  Food  served  from  temporary 
food  service  establishments  is  subject  to 
the  same  potential  for  contamination  as 
that  served  in  Hxed  food  service 
establishments  as  well  as  the  additional 
potential  for  contamination  resulting 
from  specific  conditions  associated  with 
temporary  establishments.  While 
recognizing  the  limited  capability  of 
most  temporary  operations,  it  is 
necessary  for  the  protection  of  the 
public  health  to  regulate  closely  the 
construction  and  operational  methods  of 
such  establishments.  Due  to  this  limited 
food  protection  capability,  most 
temporary  food  service  establishments 
must  be  restricted  to  the  service  of 


prepackaged  and  preprepared  foods,  or 
allowed  only  limited  food  preparation 
functions.  The  degree  of  such 
restrictions  must  be  in  direct  relation  to 
the  capacity  for  food  protection 
demonstrated  by  the  construction  of  a 
temporary  establishment  and  its 
equipment. 

Appendix  B — Before  the  Food  Safety  and 
Inspection  Service,  United  States  Department 
of  Agriculture 

Petition  to  Initiate  Rulemaking  to  Establish 
Terms  and  Conditions  for  Exempting  Meat- 
Topped  Pizzas  Served  in  Public  and  Private 
Nonprofit  Institutions  From  the  Requirements 
of  the  Federal  Meat  Inspection  Act 
Covington  &  Burling,  1201  Pennsylvania 

Avenue  NW.,  Washington,  DC  20044,  (202) 

662-5000. 

March  19, 1992. 

Citizens  Petition 

This  petition  is  submitted  on  behalf  of 
Pizza  Hut,  Inc.,  9111  East  Douglas, 
Wichita,  Kansas,  under  sections  21,  23, 
and  24  of  the  Federal  Meat  Inspection 
Act  (FMIA),  as  amended  by  section  1016 
of  the  Food,  Agriculture,  Conservation, 
and  Trade  Act  Amendments  of  1991 
(FACT),  Public  Law  102-237, 105  Stat. 
1818, 1902-04  (December  13, 1991); 
section  4(d)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(e);  and 
§  1.28  of  title  7  of  the  Code  of  Federal 
Regulations.  The  undersigned  request 
that  the  Administrator  of  the  Food 
Safety  and  Inspection  Service  (FSIS) 
publish  a  proposed  regulation  under  9 
CFR  part  303  to  establish  terms  and 
conditions  exempting  pizzas  with  pre¬ 
cooked  meat  toppings  served  in  public 
and  private  nonprofit  institutions  from 
the  requirements  of  the  FMIA. 

A.  Action  Requested 

This  petition  requests  the 
Administrator  to  publish  the  following 
proposed  regulation: 

§  303.3 — Terms  and  conditions  for 
exempting  pizzas  with  pre-cooked  meat 
toppings  served  in  public  and  private 
nonprofit  institutions  from  inspection 
requirements.  Fresh  pizzas  containing  pre¬ 
cooked  meat  food  products  are  exempt  from 
the  inspection  requirements  of  the  Act  under 
the  following  conditions: 

(a)  The  meat  food  product  components  of 
the  pizzas  have  been  prepared,  inspected, 
and  passed  in  a  cured  or  cooked  form  as 
ready-to-eat  in  compliance  with  applicable 
requirements  of  the  Federal  Meat  Inspection 
Act  or  Poultry  Products  Inspection  Act  and 
regulations  issued  thereunder; 

(b)  The  meat  food  product  components 
have  been  refrigerated  or  otherwise 
appropriately  stored  prior  to  use  in  the 
pizzas; 

(c)  The  facility  preparing  the  pizzas 
maintains  daily  records  identifying  the 
institutions  to  which  pizzas  are  sold; 


(d)  The  pizzas  are  delivered  and  cooked  on 
the  day  of  sale,  in  accordance  with  all 
applicable  state  and  local  food  establishment 
requirements; 

(e)  The  pizzas  are  served  only  in  those 
public  or  private  nonprofit  institutions 
which — 

(1)  Operate  under  the  supervision  of 
personnel  designated  by  the  governing  school 
authority,  and 

(2)  Abide  by  ail  applicable  state  and  local 
food  establishment  requirements  governing 
the  cleanliness  of  facilities  and  equipment  as 
well  as  assuring  safe  food  handling  and 
storage; 

(f)  The  pizzas  are  served  in  such  a  way  that 
they  are  consumed  no  later  than  two  hours 
after  their  temperature  first  falls  below  140 
*F.  Pizzas  may  be  heated  or  insulated  during 
transit  and  storage  prior  to  serving,  but 
reheating  will  not  affect  the  requirement  that 
the  pizzas  be  served  for  consumption  within 
two  hours  after  their  temperature  first  falls 
below  140  *F. 

B.  Statement  of  Grounds 
1.  Legislative  Background 

A  recently  enacted  amendment  to  the 
Federal  Meat  Inspection  Act  creates  an 
exemption  for  pizzas  made  with  pre¬ 
cooked  USDA  inspected  meat  products 
and  sold  directly  to  public  and  private 
schools.  Congress  passed  the  Food, 
Agriculture,  Conservation  and  Trade 
Act  Amendments  of  1991  (FACT)  on 
November  26, 1991.  Public  Law  102-237. 
105  Stat.  1818,  was  signed  by  the 
President  on  December  13, 1991.  Section 
1016(a)  of  the  Act  adds  the  following 
language  to  section  23  of  FMIA  (21 
U.S.C.  623): 

(c)(1)  Under  such  terms  and  conditions  as 
the  Secretary  shall  prescribe  through  rules 
and  regulations  issued  under  section  24  that 
may  be  necessary  to  ensure  food  safety  and 
protect  public  health  such  as  special  handling 
procedures,  the  Secretary  shall  exempt  pizzas 
containing  a  meat  food  product  from  the 
inspection  requirements  of  this  Act  if — 

(A)  The  meat  food  product  components  of 
the  pizzas  have  been  prepared,  inspected, 
and  passed  in  a  cured  or  cooked  from  as 
ready-to-eat  in  compliance  with  the 
requirements  of  this  Act;  and 

(B)  The  pizzas  are  to  be  served  in  public  or 
private  nonprofit  institutions. 

A  nearly  identical  amendment  was 
made  to  the  Poultry  Products  Inspection 
Act. 

Both  amendments  require 
implementing  regulations  as  specified  in 
section  1016(c)  of  the  new  Act: 

No  later  than  August  1, 1992,  the  Secretary 
of  Agriculture  shall  issue  final  rules,  through 
prior  notice  and  comment  rulemaking 
procedures,  to  implement  the  exemption{s) 
authorized  [above]  *  •  *  •  Prior  to  the 
issuance  of  the  final  rules,  the  Secretary  shall 
hold  at  least  one  public  hearing  examining 
the  public  health  and  food  safety  issues 
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nmed  by  the  granting  nf  each  of  the 
exemptiont. 

During  the  debate'in  the  House,  a  few 
representatives  mentioned  specific 
sanitation  requirements  that  they 
expected  these  regulations  to  address. 
e.g.: 

Sanitary  specifications  for  facilities, 
equipment,  and  storage  rules,  as  well  as 
acceptable  processing  methods  must  be 
adopted  tofcHy  eHtpinate  the  risks  preparing 
meat  food  prodocta. 

137  Cong.  Rec.  H11336.  H11306  (daily  ed. 
November  26. 1991).  These  sanitation 
requirements  £an  and  should  be 
addressed  in  promulgating  a  regulation, 
and  are  fully  covered  in  t^  regulation 
requested  by  this  petition. 

2.  Appropriate  Models  for  Regulation 

FSIS  already  has  promulgated 
regulations  establishing  exemptions  for 
other  appropriate  situations  where 
meat-containing  foods  are  prepared  and 
served.  It  has  b^n  suggested  that  the 
exemption  for  custom  slaughter  might 
provide  an  appropriate  paradigm  for  the 
new  regulation  (137  Cong.  Rec.  at 
Hn36S.  9  CFR  303.1(a](2)(i}),  but  it  is 
clear  that  the  conditions  presented  in 
that  situation  relate  to  problems  that  are 
very  different  from  those  which  are 
presented  by  pizzas  with  pre-cooked 
meat  toppings  served  in  schools.  By 
contrast  the  existing  exemption  for 
restaurant  central  kitchen  facilities 
provides  an  ideal  model  for  the  meat- 
topped  pizza  exemption.  Central 
kitchens  are  exempt  from  routine 
inspection: 

If  the  restaurant  central  kitchen  prepares 
meat  or  meat  food  products  that  are  ready  to 
eat  when  they  leave  such  facility  (i.e.,  no 
further  cooking  or  other  preparation  is 
needed,  except  that  they  may  be  reheated 
prior  to  serving  if  chilled  during 
transportation),  transported  directly  to  a 
receiving  restaurant  by  its  own  employees, 
without  intervening  transfer  or  storage, 
maintained  in  a  safe,  unadulterated  condition 
during  transportation,  and  served  in  meals  or 
as  entrees  only  to  customers  at  restaurants  * 

9  CFR  303.1(d)(2)(iv)(c).  The  restaurant 
central  kitchen  exemption  requires  that 
specified  records  be  maintained  and 
that  exempted  facilities  iake  aptpropriate 
steps  to  assure  safe  and  sanitary 
practices  and  procedures.  The  regulation 
requested  in  this  petition  for  meat- 
topped  pizzae  incorporates  similar 
principles  and  requirements. 

3.  Existing  Stctte  and  Local  Health  Codes 
Provide  Ample  Safety  Assurances 

In  promulgahi^  terms  and  conditions 
under  which  pizzas  with  pre-cooked 
meat  toppings  are  exempt  bom  meat 
inspectim  requirements,  die  agency 


should  take  into  consideration  the 
degree  to  which  the  cornments 
expressed  by  certain  members  of 
Congress  are  already  addressed  by 
State  and  local  health  and  sanitation 
codes,  induding  school  board  rules. 
Currently,  restaurants  and  institutional 
cafeterias  preparing  and  selling  meat 
and  non-meat  food  products  are  subject 
to  careful  T^ulation  and  inspection  by 
State  and  local  health  authorities. 

The  transportation  of  meat  food 
products  to  an  educational  institution 
does  not  raise  unique  safety  concerns. 
Many  large  school  systems  currently 
have  food  prepared  at  a  large  centrd 
kitchen  and  trauisported  to  the 
institutional  cafeteria  for  reheating  m 
“hot-holding"  until  served.  As  FSIS 
explained  in  its  preamble  to  the  final 
regulation  establishing  the  restaurant 
central  kitchen  exemption,  this  practice 
is  not  subject  to  Federal  regulation.  51 
FR  29905.  29908  (August  21. 1988).  State 
and  local  health  au&qrities  has 
regulations  and  enfmcement 
mechanisms  which  adequately  address 
any  food  safety  issues  associated  with 
the  transportation  of  pizzas  made  with 
pre-oook^  meat  topping.  In  its  draft 
Food  Protection  Unicode,  a  inodel  code 
which  reflects  many  of  the  controls 
already  in  place  at  the  State  and  local 
level,  roA  has  included  time  and 
temperature  control  Adelines. 

During  holding  for  service,  time  ratiier  than 
temperature  may  be  used  as  a  public  health 
control,  tf  the  following  conditions  are  met: 

Elapsed  time  which  [sic]  potentially 
hazaidout  foods  are  b^ween  130  °F  (54.4  *C) 
and  40  "F  (4.4  °C)  shall  not  exceed  four  (4) 
hours: 

The  food  containers  or  packages,  at  the 
time  the  food  Is  removed  from  temperature 
control,  shall  be  marked  or  otherwise 
positively  identified  with  the  time  that  the 
food  shall  be  served  or  discarded;  end 

Food  in  unmarked  containers  or  for  which 
the  time  has  expired  shall  be  discarded. 

Unicode  {§  2-501.52-.54  (Revised  March 
10, 1968). 

Pizza  Hurt  has  sold  non-meat  pizzas  to 
schools  participating  in  the  National 
School  Lunch  Program  (NSLP)  for  the 
last  three  years,  and  it  has  sold  its  full 
line  of  meat-topped  pizzas  to  schools 
not  partici|>ating  in  NSLP  through  sales 
agency  agreements  cqqjroved  by  FSIS.  In 
excess  ef  four  million  large  and  personal 
size  pizzas  were  sold  to  sdiools  and 
other  institutions  over  the  last  year 
alone,  without  any  reported  incident  of 
food-borne  illness  associated  with  the 
product.  The  company’s  practice, 
reflected  in  the  documents  provided  to 
participating  schools,  requires  that 
pizzas  be-hot  held  immediately  upon 
arrival  at  the  school.  It  is  not  uncommon 
for  Pizza  Hut  to  make  two  or  three 


deliveries  of  fresh  prodact  during  a 
school's  lunch  peri^  to  assure  product 
freshness. 

Toihe  extent  that  ii^JS  fei^slhe  need 
to  mandate  tkne  and 

temperature  ranges  in  the  terms  and 
conditions  for  pizzas  made  with  pre¬ 
cooked  meat  typings,  the  regulation 
pr(^osed‘iB  this  petition  contains 
reasonable  parameters  that  are 
consistent  with  the  draft  Unicode  and 
thus  fully  protect  the  pid)tic  health,  in 
the  preamble  to  its  restaurant  central 
kitchens  exemption, however,  FSIS 
expressly  declined  to  mandate  minimum 
and  maximum  temperatures  daring 
transport.  51  FR  at  29908  ("FSIS  does  not 
see  a  need  to  regulate  a  r^rigeration 
temperature.’*). 

In  its  preamble  to  the  regulation 
exempting  restaurant  cent^  kitchens. 
FSIS  rejected  comments  generally 
opposed  to  the  exemption  by  noting  the 
adequacy  of  local  requirements; 

All  retail  restaurant -central  kitchens  are 
subject  to  periodic  inspection  by  local 
governments  and  to  local  licensing 
requirements  to  ensure  proper  sanitation  and 
food  handling.  Thus,  although  certain 
restaurant  central  kitchens  are  exempt  from 
Federal  inspection  requirements,  they  are  still 
subject  to  local  controls. 

51  FR  at  29907.Xater  in  the  preamble. 
FSIS  reiterated  this  point,  explaining 
that  monitoring  compliance  with  the 
terms  and  conditions  of  the  exemption 
could  be  achieved  with  the  assistance  of 
State  and  local  (Vidals  who  inspect 
food  handhng  establishments  in  their 
respective  jurisdictions.  51  FR  at  29909. 

C.  Conclusion 

For  all  of  these  reasons,  we  urge  FSIS 
to  propose  the  regulation  set  out  above, 
incorporating  and  relying  on  existing 
State  and  lo^  food  sanitation 
rquirements  cw  wdl  as  the  FDA 
requirements  that  always  apply. 
Additional  Federal  regulation  i^  food 
safety  issues  already  comprdiensively 
addrrased  by  State  and  local  authorities 
would  create  imdue  and  perhaps 
inconsistent  burdens  for  parties  wishing 
to  participate  in  a  program  to  supply 
fresh  pizzas  to  schools.  Such  bu^ens 
cannot  be  juatified  by  an  added 
incremmrt  olpuNic  safety. 

Respectfully  submitted. 

Peter  Barton  Hutt 
Clausen  Ely,  jc.. 

Lars  Noah. 

Covington  1  Btsting. 

CounseHor  Pizza  Hut  fate. 

Appendix  C 
H.  Russell  Crow.'PhX).. 
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Administrator.  Food  Sa^ty  and  Inspection 

Service,  US.  Department  of  Agriculture. 

Room  331-E,  Administration  Building. 

12th  &  Jefferson  Drive  SW..  Washington. 

DC20250. 

Re;  Petition  To  Institute  Rulemaking 
March  16. 1992. 

Dear  Mr.  Cross:  On  behalf  of  the 
undersigned  ofiganizations.  we  respectfully 
request  the  Fo(^  Safety  and  Inspection 
Service  (FSlSf  institnte  a  rulemaking 
proceeding  to  adopt  the  regulations  discussed 
below  to  implement  section  1016(aHc)  of 
Public  Law  102-237. 

Background 

On  December  13. 1991.  Public  Law  102-237 
was  enacted.  Included  in  the  Act  is  Section 
1016.  "Exemptioa  and  Study  of  Certain  Food 
Products",  which  amends  Section  23  of  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
section  IS  of  the  Poultry  Products  Inspection 
Act  (PPIA)  (the  Inspection  Acts)  to  provide 
for  the  Secretary  of  Agriculture  to  exempt  the 
processing  of  pizza  fr^  daily  continuous 
inspection  in  certain  weH-defined  instances. 

''  Uiuler  the  provision,  pizza  processing  may 
be  exempt  from  the  daily  inspection 
requirements  of  the  Inspectirni  Acts  only  if: 

(1)  The  operation  uses  previously  inspected 
and  pass^  meat/ poultry  in  a  c(^ed  or 
cured  form:  (2)  the  pizza  produced  without 
inspection  is  served  only  to  consumers  at 
public  or  private  nonprofit  institutions;  and 
(3)  the  processing  establishment  complies 
with  terms  and  conditions,  imposed  by 
regulation,  to  ensure  food  safety  and  protect 
public  health  absent  the  presence  of  an 
inspector.  The  exempt  processing  and  the 
ptt^ucts  thereof  remain  within  FSIS 
iurisdiction.  Indeed  the  requirements  of  the 
Inspection  Acts,  other  than  daily  inspection, 
apply.  Further,  the  provision  authorizes  the 
Secretary  to  withdraw  the  exemption  when 
necessary  to  protect  public  health  and  safety. 
Finally,  the  Secretary  is  to  issue  the  final 
regulation  to  implement  Section  1016  by 
August  1. 1992. 

Action  Requested 

We  respectfully  request  FSIS  adopt  the 
following  regulation  to  implement  Section 
1016  of  Public  Law  102-237: 

9CFR303.1 

(e)  (1)  The  requirements  of  the  Act  and  the 
regulations  in  this  subchapter  for  inspection 
of  the  preparation  of  pizza  with  meat  or  pizza 
with  sausage  do  not  apply  to  a  facility 
processing  such  products  if:  (i)  The  meat  food 
product  components  of  the  pizzas  have  been 
prepared,  inspected,  and  passed  in  a  ready- 
to-eat  cooked  or  cured  form  in  compliance 
with  the  requirements  of  the  Act;  (ii)  the 
preparation  is  exclusivdy  for  service  at 
eligible  institutions;  and  (iii)  the  facility  has 
obtained  a  specific  determination  from  the 
Administrator  that  an  inspector  at  the  facility 
is  not  necessary  to  ensure  food  safety  and 
public  health. 

(2)  For  purposes  of  paragraph  (e)(1)  of  this 
section,  an  eligible  Institution  is  a  ncmprofit 
private  or  public  institution  which  has  on 
staff  a  registered  dietician  or  a  staff  trained 
in  proper  food  handling  techniques,  such  as 
required  in  42  OH  483.3S(a)  ai^  (b).  The 


institutioa  shall  provide  documentation  to  the 
exempted  facility  to  verify  compliance  with 
this  requirement 

(3)  Before  conducting  operations  without 
an  inspector,  the  facility  shall  make 
application  to  the  Administrator  for  the 
Determination  required  in  a  paragraph 
(e)(l)(iii)  and  include  all  necessary 
information  to  assure  compliance  with  the 
requirements  of  this  section. 

(4)  Upon  receipt  of  the  application,  the 
Administrator  «vill  review  die  application 
and  shall  conduct  onsite  visits  to  ensure  the 
requirements  of  this  section  are  met  by  the 
applicant  At  a  minimum,  the  following 
requirements  must  be  met  by  an  applicant  for 
exemption: 

(i)  The  facility  in  whidi  the  pizza 
processing  is  conducted  is  maintained  and 
operated  in  accordance  with  the  provisions  of 
S  S  308.4. 306.S.  306.7,  306.8  (a)  and  (d).  306.9. 
306.13, 306.14.  and  30a3  (except  St  306.3 
(dK2)-(4)  and  (f))  of  this  subchapter. 

Provided,  That  the  provisions  of  306.3  relating 
to  Inspection  or  supervision  of  specified 
activities  or  other  action  by  a  Program 
employee  shall  not  apply  to  the  preparation 
and  handlii^  of  such  exempted  products: 
Provided  further,  that  the  requirement  of 

S  306.4  for  dressing  rooms  shall  not  be 
imposed; 

(ii)  The  exempted  products  shall  be 
prepared,  packaged  and  handled  in 
accordance  widi  the  provisions  of  SS  317.24; 
3ia6  (a)  and  (b)(12).  31&7. 318.14  (a)  and  (b) 
of  this  subchapter  and  shall  not  be 
adulterated  as  defmed  in  paragraph  l(m)  of 
the  Act  Provided,  that  the  provisions  of 

S  318.6  relating  to  inspection  or  supervision  of 
specified  activities  or  other  action  by  a 
F^gram  inspector  shall  not  apply  to  the 
preparation  and  handling  of  such  exempted 
products; 

(iii)  The  exempted  products  shall  bear  all 
the  required  labeling  features  specified  in 
part  317  (other  than  the  requirement  of 
inspection  legend);  shall  bear  the  statement: 
"Not  product  under  USDA  inspection:  For 
sale  and  use  at  supervised  public  and  private 
nonprofit  institutions  only;"  and  shall  meet 
the  standard  of  identity  for  meat-topped 
pizza  found  at  §  319.600; 

(iv)  The  requirements  of  $  320.1  through 
320.4  of  this  subchapter  apply  to  such  facility; 

(v)  The  facility  has  an  on-going  sanitary 
training  program  for  its  employees,  and  can 
document  such  training;  and 

(vi)  Any  other  requirements  the 
Administrator  deems  necessary  in  particular 
cases  to  effectuate  the  purposes  of  the  act. 

(5)  If  the  Administrator  {mcertains  the 
requirements  of  this  section  are  met.  an 
appropriate  determination  will  be  issued  to 
the  applicant  If,  at  the  time  of  application  or 
subs^uently  on  the  basis  of  new 
information,  the  Administrator  ascertains 
that  the  purposes  of  the  Act  are  not  being  met 
in  one  or  more  exempt  facilities,  such 
exemption(s)  ^xall  be  denied  or  rescinded 
upon  the  operator's  receipt  of  written  notice 
from  the  Administrator.  In  such  a  case,  the 
operator  of  the  facility  shall  be  afforded  an 
opportanity  to  present  views  to  the 
Administrator  within  30  days  of  the  date  of 
the  letter  withdrawing  the  exemption.  In 
those  instances,  where  there  is  a  conflict  of 


facts,  a  hearing,  under  the  applicable  Rules  of 
Practice,  will  be  provided  to  the  operator  to 
resolve  the  conflict  The  Administrator's 
termination  of  the  inspecthm  exemption  shall 
remain  in  effect  pending  the  final 
determination  of  the  proceeding.  Hie  above 
does  not  restrict  the  Administrator's 
authority  to  withdraw  the  exemption  at  all 
facilities  en  masse,  provided  a  rulemaking  to 
reevaluate  the  terms  and  conditions  for  the 
exemption  is  initiated. 

(6)  Handling  and  transportation — products 
produced  under  this  section  shall  be 
transported  to  eligible  institutions  in  a 
manner  tvhich  shall  assure  the  products  do 
not  become  adulterated  or  mis^nded. 

(i)  The  products  must  be  wrapped, 
packaged,  or  otherwise  enclosed  to  prevent 
adulteration  by  airborne  contaminants. 

(ii)  Means  of  conveyance  shall  be  free  of 
foreign  matter  (such  as  dust,  dirt,  rust  or 
other  articles  or  residues)  and  otherwise  in  a 
clean  and  sanitary  condition. 

(iii)  Handling  requirements  for  pizza  to  be 
distributed  in  a  frt^n  state — the  product's 
internal  temperature  after  cooking  shall  not 
remain  between  130  *F  and  80  *F  for  more 
than  1.S  hours  nor  remain  between  80  *F  and 
40  *F  for  more  than  S  hours — after  which  the 
product  will  knmediatriy  be  maintained  in  a 
frozen  state. 

(iv)  Handling  requirements  for  pizza  to  be 
distributed  in  a  rehigerated  state— the 
product's  internal  temperature  after  cooking 
shall  not  remain  between  130  T  and  60  *F  for 
more  than  1.5  hours,  nor  remain  between  80 
*F  and  40  *F  for  more  than  5  hours — after 
which  the  product  will  immediately  and 
consistently  be  maintained  below  40  °F  for 
not  more  than  7  days,  after  which  the  product 
must  be  reheated  or  be  discarded. 

(v)  Handling  requirements  for  pizza  to  be 
distributed  in  a  ready-to-eat  state,  the  exempt 
operation  must  verify  throu^  its  records  that: 

(A)  The  product  will  be  consumed  within  2 
hours: 

(B)  The  product  will  be  consumed  within  4 
hours,  but  only  if  it  is  established  that  the 
product's  internal  temperature  has  been 
maintained  above  140  *F;  Provided,  that 
internal  temperatures  below  140  *F  for  less 
than  30  sninutes  total  between  cooking  and 
consumption  shall  be  permitted;  or 

(C)  If  the  product's  lundling  does  not  meet 
(A)  or  (B)  above,  the  product  must  be 
discarded  unless  it  is  reheated  within  a 
period  to  be  verified  of  not  more  than  1.5 
hours  after  its  internal  temperature  drops 
below  140  "F  or  the  product  is  cooled  and 
refrigerated  in  full  compliance  with  (iv) 
above. 

(7)  The  exempt  facility  shall  Hie  reports  as 
required  by  the  Administrator  as  specified  in 
SS  320.6(b)  and  (c)  to  assure  full  compliance 
of  the  exempt  operation  with  requirements 
promulgated  under  the  Act 

(8)  The  exempt  facility  shall  certify  on  at 
least  an  annual  basis  that  it  is  complying 
with  the  requirements  in  paragraph  (e)(1). 
including  sales  only  to  eligible  institutions 
which  meet  the  requirements  of  paragraph 
(e)(2). 
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9  CFR  381.10 

(e)(1)  The  requirements  of  the  Act  and  the 
regulations  in  this  part  for  inspection  of  the 
preparation  of  pizza  with  poultry  do  not 
apply  to  a  facility  processing  such  products  if: 

(i)  The  poultry  food  product  components  of 
the  pizzas  have  been  prepared,  inspected, 
and  passed  in  a  ready-to-eat  cooked  or  cured 
form  in  compliance  with  the  requirements  of 
the  Act;  (ii)  the  preparation  is  exclusively  for  * 
service  at  eligible  institutions;  and  (iii)  the 
facility  has  obtained  a  specific  determination 
from  the  Administrator  that  an  inspector  at 
the  facility  is  not  necessary  to  ensure  food 
safety  and  public  health. 

(2)  For  purposes  of  paragraph  (e)(1)  of  this 
section,  an  eligible  institution  is  a  nonprofit 
private  or  public  or  public  institution  which 
has  on  staff  a  registered  dietician  or  a  staff 
trained  in  proper  food  handling  techniques, 
such  as  required  in  42  CFR  463.35  (a)  and  (b). 
The  institution  shall  provide  documentation 
to  the  exempted  facility  to  verify  compliance 
with  this  requirement. 

(3)  Before  conducting  operations  without 
an  inspector,  the  facility  shall  make 
application  to  the  Administrator  for  the 
Determination  required  in  paragraph 
(e)(l)(iii)  and  include  all  necessary 
information  to  assure  compliance  with  the 
requirements  of  this  section. 

(4)  Upon  receipt  of  the  application,  the 
Administrator  will  review  the  application 
and  shall  conduct  onsite  visits  to  ensure  the 
requirements  of  this  section  are  met  by  the 
applicant.  At  a  minimum,  the  following 
requirements  must  be  met  by  any  applicant 
for  exemption: 

(i)  The  facility  in  which  the  pizza 
processing  is  conducted  is  maintained  and 
operated  in  accordance  with  the  provisions  of 
§S  381.47(a),  381.48,  381.49,  381.50(a)-(b)  and 
(e).  381.51,  381.52,  381.53(a)(l)-(4).  (b),  (c), 
(g)(2}-{3).  (i).  381.54(a).  381.56(b).  381.57. 
381.58(a).  (b).  381.59,  381.60  and  381.61; 
Provided,  That  the  provisions  of  said  sections 
relating  to  inspection  or  supervision  of 
specified  activities  or  other  action  by  a 
Program  employee  shall  not  apply  to  the 
preparation  and  handling  of  such  exempted 
products;  Provided  further,  that  the 
requirements  of  S  381.51  shall  not  be 
interpreted  to  require  dressing  rooms: 

(ii)  The  exempted  products  shall  be 
prepared,  packaged,  and  handled  in 
accordance  with  the  provisions  of  i§  381.144, 
381.147, 381.148  and  381.51  (a)  and  (b)  of  this 
subchapter  and  shall  not  be  adulterated  as 
defined  in  paragraph  l(m)  of  the  Act; 
Provided,  11101  the  provisions  of  the  above 
sections  relating  to  inspection  or  supervision 
of  specified  activities  or  other  action  by  a 
Program  inspector  shall  not  apply  to  the 
preparation  and  handling  of  such  exempted 
products; 

(iii)  The  exempted  products  shall  bear  all  ' 
the  required  labeling  features  specified  in 
part  381,  subpart  N  (other  than  the 
requirement  of  inspection  legend);  shall  bear 
the  statement:  "Not  produced  under  USDA 
inspection;  Fur  sale  and  use  at  supervised 
public  and  private  nonprofit  institutions 
only;”  and  shall  contain  at  least  the  same 
amount  of  poultry  meat  as  is  required  of 
inspected  products; 

(iv)  The  requirements  of  381.17.S-381.179  of 
this  subchapter  apply  to  such  facility; 


(v)  The  facility  has  an  on-going  sanitary 
training  program  for  its  employees  and  can 
document  such  training;  and 

(vi)  Any  other  requirements  the 
Administrator  deems  necessary  in  particular 
cases  to  effectuate  the  purposes  of  the  act. 

(5)  If  the  Administrator  ascertains  the 
requirements  of  this  section  are  met,  an 
appropriate  determination  will  be  issued  to 
the  applicant.  If,  at  the  time  of  application  or 
subsequently  on  the  basis  of  new 
information,  the  Administrator  ascertains 
that  the  purposes  of  the  Act  are  not  being  met 
in  one  or  more  exempt  facilities,  such 
exemption(8)  shall  be  denied  or  rescinded 
upon  the  operator's  receipt  of  written  notice 
from  the  Administrator.  In  such  a  case,  the 
operator  of  the  facility  shall  be  a^orded  an 
opportunity  to  present  views  to  the 
Administrator  within  30  days  of  the  date  of 
the  letter  withdrawing  the  exemption.  In 
those  instances,  where  there  is  a  conflict  of 
facts,  a  hearing,  under  the  applicable  Rules  of 
Practice,  will  be  provided  to  the  operator  to 
resolve  the  conflict.  The  Administrator's 
termination  of  the  inspection  exemption  shall 
remain  in  effect  pending  the  final 
determination  of  the  proceeding.  The  above 
does  not  restrict  the  Administrator's 
authority  to  withdraw  the  exemption  at  all 
facilities  en  masse,  provided  a  rulemaking  to 
reevaluate  the  terms  and  conditions  for  the 
exemption  is  initiated. 

(6)  Handling  and  transportation — products 
produced  under  this  section  shall  be 
transported  to  eligible  institutions  in  a 
marmer  which  shall  assure  the  products  do 
not  become  adulterated  or  misbranded. 

(i)  The  products  must  be  wrapped, 
packaged,  or  otherwise  enclosed  to  prevent 
adulteration  by  airborne  contaminants. 

(ii)  Means  of  conveyance  shall  be  free  of 
foreign  matter  (such  as  dust,  dirt,  rust,  or 
other  articles  or  residues)  and  otherwise  in  a 
clean  and  sanitary  condition. 

(iii)  Handling  requirements  for  pizza  to  be 
distributed  in  a  frozen  state — the  product's 
internal  temperature  after  cooking  shall  not 
remain  between  130  *F  and  80  *F  for  more 
than  1.5  hours  nor  remain  between  80  *F  and 
40  ‘F  for  more  than  5  hours — after  which  the 
product  will  immediately  be  maintained  in  a 
frozen  state. 

(iv)  Handling  requirements  for  pizza  to  be 
distributed  in  a  refrigerated  state — the 
product's  internal  temperature  after  cooking 
shall  not  remain  between  130  *F  and  80  *F  for 
more  than  1.5  hours,  nor  remain  between  80*F 
and  40''F  for  more  than  5  hours — after  which 
the  product  will  immediately  and  consistently 
be  maintained  below  40  *F  for  not  more  than 
7  days,  after  which  die  product  must  be 
reheated  or  be  discard^. 

(v)  Handling  requirements  for  pizza  to  be 
distributed  in  a  ready-to-eat  state,  the  exempt 
opieration  must  verify  through  its  records  that: 

(A)  The  product  will  be  consumed  within  2 
hours; 

(B)  The  product  will  be  consumed  within  4 
hours,  but  only  if  it  is  established  that  the 
product's  internal  temperature  has  been 
maintained  above  140  *F,  provided  however, 
internal  temperatures  below  140  *F  for  less 
than  30  minutes  total  between  cooking  and 
consumption  shall  be  permitted;  or 

(C)  If  the  product's  handling  does  not  meet 
(A)  or  (B)  above,  the  product  must  be 


discarded  unless  it  is  reheated  within  a 
period  to  be  verified  of  not  more  than  1.5 
hours  after  its  internal  temperature  drops 
below  140*F  or  the  product  is  cooled  and 
refrigerated  in  full  compliance  with  (iv) 
above. 

(7)  The  exempt  facility  shall  Ble  reports  as 
required  by  the  Administrator  to  assure  full 
compliance  of  the  exempt  operation  with 
requirements  promulgated  under  the  Act. 

(8)  The  exempt  facility  shall  certify  on  at 
least  an  annual  basis  that  it  is  complying 
with  the  requirements  in  paragraph  (e)(1), 
including  sales  only  to  eligible  institutions 
which  meet  the  requirements  of  paragraph 
(e)(2). 

(9)  The  adulteration  and  misbranding 
provision  of  the  Act  and  the  regulations  other 
than  the  requirement  of  the  official  inspection 
legend,  apply  to  articles  which  are  exempted 
from  inspection  under  this  paragraph  (e). 

In  addition,  we  respectfully  request  FSIS 
coordinate  with  the  Food  and  Nutrition 
Service  to  inform  the  numerous  public  and 
private  nonprofit  institutions  with  which  the 
Department  of  Agriculture  has  contact 
(schools  participating  in  the  National  School 
Lunch  Program,  institutions  participating  in 
other  child  nutrition  programs,  and  charitable 
institutions  that  receive  commondity 
distributions)  of  the  requirements  of  final 
regulations  to  implement  section  1016  of 
Public  Law  102-237.  This  matter  has  been  the 
subject  of  some  public  confusion.  Such 
communication  to  nonprofit  institutions  could 
avoid  further  confustion  once  a  final  rule  is 
promulgated. 

Statement  of  Grounds 

I.  Section  1016  imposes  a  duty  to 
affirmatively  guarantee  an  exempted 
operation  complies,  at  a  minimum,  with 
those  sanitation,  processing,  and 
handling  requirements  applicable  to 
inspected  establishments.  Failure  to 
apply  such  public  health  requirements 
would  constitute  an  arbitrary  and 
capricious  exercise  of  the  agency's 
rulemaking  authority  and  an  abdication 
of  the  agency's  responsibility  to  protect 
the  public  health. 

As  an  initial  matter,  the  purpose  of  the 
regulation  to  implement  section  1016  is 
to  prescribe  such  terms  and  conditions 
"that  may  be  necessary  to  ensure  food 
safety  and  to  protect  public  health.” 
There  are  two  basic  aspects  of  this 
mandate.  First,  what  activity  by  the 
agency  is  necessary  to  ensure  food 
safety  and  public  health.  Second,  what 
terms  and  conditions  will  guarantee 
food  safety  and  public  health.  Each  of 
these  aspects  will  be  discussed  in  turn. 

A.  The  Term  “Ensure”  Creates  A  Duty 
On  Both  The  Agency  And  The  Exempt 
Operation  To  Take  Affirmative  Action 
To  Make  Certain  No  Risk  Is  Posed. 

1.  “Ensure  food  safety”  imposes  the 
highest  standard.  In  interpreting 
statutory  language,  the  starting  point  is 
the  plain  meaning  of  the  word. 
According  to  Webster's  Dictionary,  the 
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term  *‘ensure”  means  “to  make  sure, 
certain,  or  safe:  Guarantee.*'  Hence,  the 
word  itself  mandates  the  highest  level  of 
certainty. 

The  legislative  history  makes  repeated 
references  to  “ensure"  and  the  context 
of  these  references  verify  the  high 
standard  that  Congress  intended  this 
term  have.  For  exan^}le.  the  Senate 
manager  of  the  bill  noted  the 
requirements  of  the  section  “were 
designed  to  make  certain  that  a  product 
exemption  will  not  be  granted  where 
there  will  be  substantial  risks  inherent 
in  manufacturing  the  pizza  for  resale." 
Leahy  at  S.  18329,  col.  2  (emphasis 
added);  see  also  Wellstone,  “the 
Secretary's  duty  to  protect  the  public 
health  [through  terms  and  conditions]  is, 
if  anything,  expanded  in  the  case  of  an 
exemption  from  the  requirements  of 
daily  inspection,  *  *  *  *”  S.  18330,  col. 

2.;  Congressman  Weber,  “the  Secretary 
bears  a  substantial  burden  to  develop 
terms  and  conditions  so  effective  as  to 
ensure  food  safety.**  H.  11366,  col.  2. 
Indeed,  the  legislative  history  is  very 
strong  in  addressing  new  risks  to  public 
health  associated  with  this  exemption. 
“In  promulgating  regulations  to 
implement  this  provision,  the  Secretary 
shall  prescribe  v\diatever  terms  and 
conditions  are  necessary  to  ensure  that 
no  risk  to  food  safety  or  public  health 
arises  (from  this  exemption).**  Leahy  at 
S.  18328,  col.  2  (enclosures  supplied);  see 
also,  Wellstone.  H.  11366,  Col,  1. 

We  note  the  FMIA  only  uses  the  term 
“ensure"  in  two  other  sections.*  The 
first  section,  401(e)(1),  authorizes  the 
Secretary  to  withdraw  inspection  to 
ensure  the  safety  of  inspectors  who 
have  been  threatened  or  assaulted. 
Hence,  in  this  section  the  Secretary,  by 
being  permitted  to  remove  an  inspector 
from  a  place  of  danger,  would 
guarantee,  beyond  any  doubt,  the 
inspjector’s  safety. 

The  second  section,  20,  requires  the 
Secretary  to  ensure  imported  meat  food 
products  comply  with  residue  standards. 
To  meet  this  mandate,  the  Secretary 
shall  “include  the  inspection  of 
individual  establishments  to  ensure  that 
the  inspection  program  of  the  foreign 
country  involved  is  meeting  such  U.S. 
standards."  There,  the  Secretary  is 
required  to  take  virtually  every  step 
necessary  to  verify  compliance. 

Hence,  the  term — through  its  plain 
meaning.  Congressional  intent,  and  prior 
use — evidences  the  highest  standard. 

2.  “Ensure" mandates  affirmative 
action  on  the  part  of  the  agency.  Not 
only  does  the  term  “ensure"  mandate  a 
high  standard,  it  also  mandates 


•  The  PPIA  does  not  use  the  lerm  “ensure"  in  any 
other  section. 


affirmative  action  on  the  part  of  the 
Secretary.  As  noted  above,  when  used 
in  section  20  of  the  FMIA,  dealing  vtdth 
imports,  the  term  “ensure"  is  followed 
with  a  direction  to  the  Secretary  to  take 
action,  specifically  dealing  with  imports, 
to  affirmatively  verify  compliance  with 
section  20  residue  standard.  Hence,  by 
prior  practice.  Congress  used  the  term 
when  it  wished  to  impose  a  duty  on  the 
Secretary  to  take  affirmative  action  to 
guarantee  compliance.  Presumptions, 
without  firsthand  observations  and 
knowledge,  would  not  be  sufficient 

The  only  occasion  where  “ensure"  is 
used  in  similar  FSIS  rules  and 
regulations  is  in  FSIS  Directive  5930.1, 
“Custom  Exempt  Establishment  Review 
Procedures.”  *  There,  the  agency  sets 
forth  how  it  will  “ensure  that  each 
exempt  operation  complies  with  the 
provisions  required  of  exempt 
operations  ccmtained  in  the  Act  and 
regulations."  The  FSIS  “ensures"  by 
actually  viewing  on  a  periodic,  regular 
basis,  each  and  every  establishment 
operating  under  this  exemption. 

The  importance  of  this  Directive 
cannot  be  overstated.  The  custom 
exempt  provision  is  found  in  the  same 
section  of  the  FMIA  as  section  1016. 
Further,  the  legislative  history  expressly 
analogized  to  the  custom  exempt 
requirements  as  the  appropriate  model 
for  regulations  under  section  1016. 
Wellstone,  S.  18330,  col.  2;  Weber,  H. 
11365,  col.  3.  The  legislative  history 
explicitly  states  that  “the  Secretary  and 
those  who  are  seeking  an  exemption 
have  a  burden  of  proof  to  ensure  that 
the  exemption  does  not  threaten  public 
health  before  it  is  granted.”  Id.,  col.  1.* 

Again,  the  plain  meaning,  prior  use. 
and  Congressional  intent  indicate  that 
the  term  “ensure”  mandates  affirmative 
action,  i.e.,  on-site  inspection. 

3.  The  term  “ensure" places  the 
burden  on  the  operator  to  establish 
eligibility  for  an  exemption.  Beyond  the 
affirmative  duty  imposed  on  the 
Secretary  to  “ensure"  public  health  and 
food  safety,  there  is  a  burden  on 
establishments  seeking  the  exemption. 

It  is  well-established  that  when  a 
company  seeks  an  exemption  to  a  broad 
remedial  statute,  the  company  has  the 
burden  of  establishing  the  right  to  the 
exemption.  See  e.g.,  1/.S.  v.  Allen  Drug, 
357  F.2d  713  (10th  Cir.  1966).  (Court  held 
Allen  Drug  had  not  met  its  burden  of 


*  This  Directive  applies  to  meat  plants.  Ho«vever, 
the  agency  has  given  notice  of  its  intent  to  apply 
this  Directive  to  poultry  establishments.  57  TO  3406 
(|an  29. 1992). 

*  Further,  the  entire  legislative  history  speaks  in 
terms  of  an  exemption  from  "daily  inspection."  The 
consistent  use  of  "daily"  to  modify  inspection 
implies  a  Congressionel  expectation  that  some 
inspection  would  be  periodically  undertaken. 


establishing  eligibility  for  the  exemption 
from  premarket  approval  requirements 
fcv  diitgs  imposed  by  the  Federal  Food, 
Drug,  and  Cosmetic  Act.) 

The  FMIA  and  the  PPIA  are  remedial 
statutes  designed  to  protect  the  public 
health  by  requiring  all  meat  food 
products  are  wholesome,  unadulterated 
and  not  misbranded.  See  e.g.,  21  U.S.C. 
602;  Federation  of  Homemakers  v. 
Harden,  328  F.  Supp.  181  (D.D.C.  1971) 
aff  d.  466  F.2d  462  (D.C.  Cir.  1972). 

Finally,  as  previously  cited,  the 
legislative  history  makes  clear  that  the 
exemption  applicant  bears  the  burden  of 
proof.  Wellstone  at  S.  18330,  col.  1. 

Hence,  the  plain  meaning  of  the  statute, 
judicial  precedent,  and  legislative 
history  make  clear  that  pizza 
manufacturers  have  the  burden  to  show 
compliance  with  the  statutory 
requirements  and  the  terms  and 
conditions  imposed  on  the  exemption. 

B.  Ensuring  Food  Safety  And  Ihiblic 
Health  Requires  Compliance  With 
Sanitation,  Processing,  and  Handling 
Requirements  Applicable  To  Inspected 
Establishments. 

1.  The  risks  inherent  in  pizza 
production  involve  sanitation, 
processing,  and  handling.  To  establish 
controls  to  adequately  ensure  food 
safety  and  protect  public  health,  it  is 
necessary  to  identify  the  risks  attendant 
with  the  processing  of  pizza  using 
previously  inspected  and  passed 
cooked/cured  meat  or  poultry  products 
and  sold  to  eligible  institutions. 

The  principal  risk  associated  with 
cooked/cured  products  is 
microbiological  agents.  Meat  and 
Poultry  Inspection,  National  Research 
Council,  pp.  31-33.  The  sources  of  this 
risk  are:  (1)  Poor  sanitation  practices 
(discussed  in  subsection  (a)  below)  and 
(2)  temperature  abuse  during  processing 
and  handling  (discussed  in  subsection 
(b)  below). 

(a)  Sanitation  Risks. 

As  FSIS  has  stated: 

There  are  a  number  of  microorganisms 
which  are  destroyed  when  the  meat  or 
poultry  is  heat  processed.  However,  if  the 
heat  processed  (product]  is  contaminated 
with  pathogenic  microorganisms  throu^  poor 
sanitation  practices,  these  products  may 
become  unsafe  for  human  consumption  and 
can  lead  to  serious  illness  or  even  death  of 
the  consumer. 

56  FR  40275  (Aug.  14. 1991)  (emphasis 
added).  See  also,  FSIS  Sanitation 
Handbook  at  section  3.1.3,2.  (“poor 
sanitation  is  a  definite  factor  in 
increasing  the  likelihood  of  food 
poisoning  outbreaks”). 

To  coidrol  diis  risk  to  food  safety  and 
public  health,  FSIS  mandates  good 
sanitary  practices.  In  simple  terms,  good 
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sanitation  is  a  set  of  standards  designed 
to  reduce  to  a  minimum  the  opportunity 
for  microorganisms  to  gain  entrance  and 
multiply  in  food.  Sanitation  is  not 
important  for  its  own  sake,  the 
importance  of  sanitation  is  the 
protection  of  the  product.  Sgnitation 
protects  a  product  from  being 
adulterated  by  its  environment. 

A  critical  category  of  potential 
sources  of  contamination  is  product 
contact  surfaces,  e.g.,  equipment  and 
tabletops.  The  presence  of 
microorganisms  on  product  contact 
surfaces  will  inevitably  lead  to 
contamination  of  product.  Further, 
product  contact  surfaces  can  become  a 
veritable  breeding  ground  for 
microorganisms  without  proper 
sanitation.  To  eliminate  this  risk,  the 
surfaces  must  be  clean  (look  clean,  feel 
clean,  and  smell  clean),  as  well  as  being 
constructed  of  materials  that  are 
acceptable  for  contact  with  product,  are 
designed  for  easy  cleaning  and  capable 
of  preventing  deterioration. 

Product  may  also  be  directly 
contaminated  by  contact  with  infected 
persons.  To  prevent  this  source  of 
contamination,  employment  of  diseased 
persons  should  be  prohibited  or  limited 
to  positions  away  from  direct  product 
contact. 

Also  of  critical  importance  is  the 
category  of  requirements  regarding 
sanitation  of  the  work  area,  e.g.,  walls, 
floors,  ceilings,  etc.,  which  could:  (1) 
Potentially  contact  product  (usually 
through  accidental  happenings)  and  (2) 
be  a  breeding  ground  for  microbes  or 
vermin  that  may  come  into  contact  with 
product  via  air  currents  or  physical 
contact.  Once  again,  this  risk  is 
controlled  by  requiring  all  surfaces  to  be 
adequately  maintained,  easily  cleanable 
and  kept  clean. 

(b)  Processing  and  Handling  Risks. 

The  National  Research  Council  stated: 
“the  major  contributing  factors  to 
outbreaks  of  food-bome  diseases  in 
foodservice  establishments  and  homes 
are  leaving  cooked  foods  at  room 
temperature,  storing  cooked  foods  in 
large  containers  during  refrigerated 
storage,  and  preparing  food  a  day  or 
more  before  serving."  Meat  and  Poultry 
Inspection  at  page  34.  To  control  these 
risks  for  pizza,  virgorous  and  strong 
processing  and  handling  requirements 
must  be  imposed;  specifically:  (1)  mid¬ 
shift  clean-up  or  adequate 
microbiological  control  and  monitoring; 
(2)  maximum  time  limits  from 
preparation  until  consumption;  (3) 
handling  transportation  and  reheating 
temperatures;  and  (4)  size  requirements 
for  shipping/handling  packages. 

2.  Controls  must  be  rigorous  given 
likely  consumers.  The  above  risks  are 


substantial  and  pose  distinct  public 
health  concerns.  This  is  especially  true 
given  the  likely  consumers  of  product 
produced  under  the  section  1016 
exemption.  As  FSIS  itself  has 
recognized:  "Especially  susceptible  [to 
pathogenic  microorganisms]  are 
pregnant  women,  children,  elderly,  and 
individuals  with  compromised  immune 
systems  *  *  *  *."  56  FR  40275  (Aug.  14. 
1991).  Eligible  institutions  covered  by 
section  1016  would  include  institutions 
such  as  hospitals,  which  would  service 
pregnant  women  and  elderly  and 
individuals  with  compromised  immune 
systems,  and  the  nation's  school  system, 
which  would  service  children.  Any  risk 
analysis  must  take  into  account  these 
likely  consumers,  therefore  requiring 
imposition  of  controls  no  less  rigorous 
than  those  designed  to  protect  the  public 
in  general. 

3.  Existing  federal  requirements  are  a 
minimal  standard  to  protect  against  the 
risks  identified  above.  After  the  risks 
have  been  identiHed  and  the  critical 
control  points  located,  the  next  step  is  to 
specify  what  controls  should  be  imposed 
so  as  to  minimize/eliminate  the  risk.  As 
discussed  below,  we  respectfully  submit 
those  controls  should  be  no  less  than 
those  applied  to  inspected 
establishments. 

a.  AM  Minimum,  Federal 
Requirements  Should  Apply. 

In  determining  what  conditions  to 
impose,  perhaps  the  most  appropriate 
starting  point  is  the  FMIA  and  the  PPIA. 
As  one  court  has  noted:  the  purpose  of 
the  Inspection  Acts  is  to  guarantee  a 
high  level  of  cleanliness  and  safety  in 
meat  and  poultry  products.  United 
States  V.  Mullens,  583  F.2d  134  (5th  Cir. 
1978).  See  also  G.A.  Portello  and 
Company  v.  Butz,  345  F.  Supp.  1204 
(D.D.C.  1972)  (the  policy  of  the 
Inspection  Acts  is  above  all  to  protect 
health  and  welfare  of  consumers).  In 
adopting  the  Inspection  Acts,  Congress 
expressly  found:  “It  is  essential  in  the 
public  interest  that  the  health  and 
welfare  of  consumers  be  protected  by 
assuring  that  meat  and  meat  food 
products  distributed  to  them  are 
wholesome,  not  adulterated,  and 
properly  marked,  labeled  and  packaged 
*  *  *.  The  unwholesome,  adulterated, 
mislabeled,  or  deceptively  packaged 
articles  can  be  sold  at  lower  prices  and 
compete  unfairly  with  the  wholesome, 
not  adulterated,  and  properly  labeled 
and  packaged  articles,  to  the  detriment 
of  consumers  and  the  public  generally." 
Section  2  of  the  FMIA,  21  U.S.C.  602; 
Accord,  section  2  of  the  PPIA,  21  U.S.C. 
451.  Given  that  the  Inspection  Acts  and 
their  requirements  are  designed  to 
protect  public  health  and  food  safety,  it 
seems  that  their  requirements,  other 


than  daily  inspection,  would  form  the 
minimum  requirements  which  should 
apply  to  exempt  pizza  processing. 

This  conclusion  is  reinforced  by  the 
legislative  history.  Every  Member  of 
Congress  who  addressed  section  1016 
made  clear  “the  processing  operation 
and  products  manufactured  under  such 
an  exemption  would  still  remain  within 
the  Secretary's  authority  and  would  be 
subject  to  the  adulteration,  misbranding, 
and  other  provisions  of  the  FMIA  or  the 
PPIA,  including  storage,  handling, 
processing,  and  facility  requirements." 
Leahy  at  S.  18328,  col.  3;  Wellstone,  S. 
18330,  col.  2;  Weber,  H.  11366,  col.  1. 
Indeed,  the  Members  of  Congress 
immediately  followed  the  above 
statements  by  noting  “the  Secretary  has 
broad  authority  to  impose  additional 
requirements  to  ensure  public  health." 

Id.  The  term  "additional"  in  these 
statements  only  makes  sense  if  the 
Congress  recognized  that  the  FMIA/ 
PPIA  requirements  are  the  minimum 
requirements  from  which  the  Secretary 
could  impose  more  requirements. 

There  is  still  more  support  for  this 
conclusion  in  the  statute.  Section  1016 
amends  section  23  of  the  FMIA  and 
section  15  of  the  PPIA  to  exempt  certain 
pizza  processing  from  daily  inspection. 
All  previous  exemptions  in  this  section 
are  limited  to  exemption  from  inspection 
only.  Beyond  application  of  the 
adulteration  and  misbranding  provisions 
as  required  by  section  23(d)  of  the  FMIA 
and  section  15(e)  of  the  PPLA  (as 
recodiHed);  FSIS  in  its  implementing 
regulations  under  these  sections  has 
applied  all  requirements,  other  than 
those  requiring  an  inspector,  to  such 
exempt  operations.  9  CFR  303.1  and 
381.10.  Indeed,  the  FSIS  Directive  on 
Custom  Operations  evidences  the 
agency's  belief  that  all  FMIA 
requirements,  including  sanitation,  must 
apply:  “Sanitation  procedures  and 
maintenance  of  facilities  during 
[operations]  must  be  accomplished  in  a 
manner  to  ensure  production  of 
wholesome,  unadulterated  product." 
Directive  5930.1,  at  5  (emphasis  added). 

Beyond  these  precedents,  simple  logic 
compels  the  conclusion  that  all  the 
requirements  of  the  Inspection  Acts, 
other  than  daily  inspection,  must  apply 
to  exempt  pizza  operations.  These 
requirements  are  designed  to  ensure 
public  health.  FSIS  deems  these 
requirements  necessary,  even  with  the 
daily  presence  of  an  inspector.  It  would 
be  illogical  to  conclude  that  FSIS  can 
“ensure  food  safety  and  protect  public 
health”  in  the  absence  of  an  inspector 
while  waiving  sanitation  requirements 
that  are  necessary  in  the  presence  of  an 
inspector.  Such  patent  inconsistencies  in 
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the  application  of  public  health 
requirements  would  constitute  an 
arbitrary  and  capricious  exercise  of  the 
agency’s  rulemaking  discretion. 

b.  Specific  Sanitation  Requirements. 

As  itemized  above,  the  risk  of 
microbiological  contamination  can  be 
controlled  through  sound  and  consistent 
sanitary  practices.  FSIS  has  stated  that 
its  “sanitary  requirements  for  equipment 
and  facilities  [are]  one  means  of 
ensuring  proper  sanitation.  These 
requirements  are  a  primary  reason  for 
the  high  level  of  sanitation  routinely 
practiced  in  federally  inspected  meat 
and  poultry  establishments.”  FSIS 
Accepted  Meat  and  Poultry  Equipment, 
at  page  1. 

At  a  minimum,  the  following  controls 
should  be  imposed  so  as  to  control  risks: 

(i)  Cleanliness  of  Operation. 

The  operation  and  procedures  should 
be  in  accordance  with  clean  and 
sanitary  methods.  This  requirement  is 
found  in  9  CFR  308.8(a]  (meat)  and 
381.47(a)  (poultry). 

(ii)  Cleanliness  of  Plant  and 
Equipment  Generally. 

Rooms,  compartments,  equipment, 
and  utensils  used  in  preparing,  storing  or 
otherwise  handling  product  shall  be  kept 
clean  and  sanitary.  This  requirement  is 
found  at  9  CFR  308.7  (meat)  and  381.57- 
58  (poultry). 

(iii)  Sanitary  Design  of  Equipment. 

To  “facilitate  keeping  equipment 

clean,  thereby  controlling  and 
preferably  eliminating  product 
contamination,”  the  equipment  should 
have  a  sanitary  design.  Sanitation 
Handbook  at  16.3.1.  This  requirement  is 
found  in  9  CFR  308.5  (meat)  and  381.53 
(poultry). 

(iv)  Sanitary  Design  of  Facility. 

“Floors,  walls,  ceilings  in  the  plant 

should  be  constructed  to  be  easy  to 
clean  and  should  be  kept  clean  and  in 
good  repair.”  Sanitation  Handbook  at 
8.1.3.  Such  surfaces  should  be 
waterproof  to  [eliminate  breeding 
grounds]  of  contaminants  such  as 
bacteria.  Id.  at  28.2.16.  This  requirement 
is  found  in  9  CFR  308.3(e)  (meat)  and 
381.48  (poultry). 

There  should  be  adequate  lighting; 
“contaminants  cannot  be  easily 
removed  if  they  cannot  be  seen.” 
Sanitation  Handbook  at  9.1.0.  This 
requirement  is  found  in  9  CFR  308.3(b) 
(meat)  and  381.52(a)  (poultry). 

There  should  be  “adequate  and 
properly  designed  ventilating  facilities 
in  equipment  [since  these  are]  related  to 
good  plant  sanitation.”  Sanitation 
Handbook  at  10.1.0.  This  requirement  is 
found  in  9  CFR  308.3(b]  (meat)  an() 
381.52(a)  (poultry). 

There  should  be  plumbing 
requirements  since  “if  plumbing  isn't 


properly  installed  or  maintained,  a 
variety  of  public  health  hazards  *  *  * 
may  occur.”  Sanitation  Handbook,  1.0. 
This  requirement  is  found  in  9  CFR 
308.3(c)  (meat)  and  381.50  (a)-(b) 
(poultry).  Also,  potable  water  should  be 
required  since  it  is  of  “primary 
importance  in  sanitation  programs.” 
Sanitation  Handbook  at  13.1.0.  This 
requirment  is  found  in  9  CFR  308.3(d)(1) 
(meat)  and  381.50(e)  (poultry). 

(v)  Outer  Premises. 

Outer  premises  should  be  kept  clean 
given  “there  are  some  real  potential 
sanitation  hazards  as  a  direct  result  of 
housekeeping  practices  on  the  outside 
premises.”  Sanitation  Handbook  at  7.4.0. 
This  requirement  is  imposed  in  9  CFR 
308.13. 

(vi)  Rodent  and  Insect  Control. 

Likewise,  there  should  be  insect 

controls  given  insects  and  rodents  are 
capable  of  transmitting  diseases  to  man 
by  contamination  of  food  and  food 
contact  surfaces.  Sanitation  Handbook 
at  19.2.0.  This  requirement  is  imposed  in 
9  CFR  308.3(h)  (meat)  and  381.59 
(poultry). 

(vii)  Employment  of  Diseased  Persons. 

Since  diseased  persons  can 

contaminate  the  food,  they  should  not 
be  permitted  to  contact  food.  This 
requirment  is  found  at  9  CFR  308.14 
(meat)  and  381.61  (poultry). 

(viii)  Training  of  Employees. 

We  respectfully  submit  that  food 
safety  will  not  be  “ensured”  even  if  FSIS 
establishes  requirements  for  adequate 
sanitation  and  verifies  compliance  when 
an  exemption  is  granted.  Good 
sanitation  is  an  everyday  affair.  As  FSIS 
has  recognized;  “Good  sanitation  is  no 
^accident.  It  must  be  planned  and 
'become  an  integral  part  of  the  plant's 
operation.”  Sanitation  Handbook,  2.4.7. 
Making  sanitation  a  part  of  a  plant’s 
operation  requires  training  of 
employees.  “It  is  plant  management's 
responsibility  to  see  that  all  involved 
employees,  both  old  and  new,  receive 
adequate  training  in  proper  sanitary 
handling  of  product  and  other  sanitation 
procedures.”  Id.eK  4.4.1.  To  be  eligible 
for  an  exemption,  a  responsibility  is  also 
placed  on  the  company  to  establish  that 
it  meets  the  terms  and  conditions  to 
“ensure  food  safety.”  Given  the 
importance  of  sanitation  “to  ensure  food 
safety,”  we  resepectfully  submit  that 
such  a  burden  cannot  be  met  without 
the  training  of  employees  on  proper 
sanitary  practices. 

(ix)  Eligible  Institution  Training  of 
Employees. 

Training  in  safe  food  handling 
practices  should  not  be  limited  to 
employees  at  the  pizza  company,  it  must 
include  training  or  supervision  of  the 
eligible  institution’s  employees.  Beyond 


the  reasons  applicable  to  the  pizza 
company’s  employees,  the  legislative 
history  provided  that  it  is  Congress’ 
expectation  that  “such  institutions  will 
operate  under  supervision  that  assures 
that  food  handling  and  sanitation 
practices  protect  public  health,  such  as 
direct  supervision  of  a  registered 
dietician  [or  a  trained  staff].”  Leahy  at 
S.  18329,  col.  2;  Weber  at  H.  11366,  col.^  2. 
This  requirement  could  be  met  either  by 
training  the  entire  staff  so  it  can  operate 
on  its  own  or  adding  an  individual  to  the 
stafi  to  supervise  proper  food  handling 
techniques. 

As  discussed  above,  handling  of  safe 
product  can  reintroduce  risks  of 
contamination.  Accordingly,  controls 
must  be  in  place  at  an  eligible 
institution,  especially  in  light  of  the 
susceptibility  of  the  institution’s 
consumers  to  microbiological 
contaminants. 

C.  Processing  and  Handling 
Requirements. 

As  noted  above,  improper  processing 
is  the  other  major  contributing  factor  to 
food  borne  disease.  NRG  Meat  and 
Poultry  Inspection  at  34.  FSIS  itself  has 
recognized  the  importance  of  proper 
processing  and  handling  to  ensure  food 
safety.  “TTie  Agency  believes  that  the 
two  chief  causes  of  public  health 
hazards  in  cooked  ready-to-eat  products 
are  underprocessing  and  cross 
contamination.”  56  FR  40276.  Obviously, 
use  of  ready-to-eat  previously  inspected 
and  passed  products  should  eliminate 
the  first  concern,  but  cross 
contamination  is  a  concern  present  in 
the  exempt  operation.  Nor  is  the  risk  of 
cross  contamination  totally  eliminated 
with  proper  pre-operational  sanitation 
and  sanitary  facilities.  During 
processing,  there  are  continued 
opportunities  for  cross  contamination. 
For  example,  to  prevent  build  up  on 
product  contact  surfaces,  FSIS  requires 
that  each  operation  conduct  a  mid-shift 
clean-up  in  all  locations  handling 
cooked  product.  MPI  Manual  S  8.55. 
Further,  employees  handling  heat- 
processed  products  should  be  required 
to  wash  and  sanitize  their  hands 
whenever  they  enter  or  reenter  the  heat- 
processed  prcniuct  areas  and  after 
contacting  possibly  contaminated  non- 
product  zone  areas  or  materials,  e.g., 
outer  surfaces  of  cartons  to  prevent 
contamination,  trash  or  inedible 
containers,  maintenance  tools  or 
equipment,  etc.  FSIS  Directive  11,000.2, 
Plant  Sanitation,  Chapter  XL  section  B- 
3. 

Employees  handling  heat-processed 
products  should  be  attired  in  clean  outer 
work  garments  at  the  start  of  each  shift, 
and  further,  they  are  required  to  change 
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their  outer  work  garments  if  they 
contact  unclean  objects  or  materials,  if 
they  become  excessively  soiled  with 
product  residue,  or  they  wear  their  outer 
work  garments  into  areas  away  from  the 
heat-processing  activity  such  as 
restrooms,  storage  rooms,  maintenance 
department  or  the  cafeteria  areas  used 
by  other  employees  e.g.,  maintenance, 
housekeeping,  etc.  FSIS  Directive 
11520.2,  Exposed  Heat-Processed 
Product:  Employee  Dress. 

Beyond  these  types  of  requirements, 
proper  haixiling  temperatures  of  heat- 
processed  product  are  essential  to 
prevent  fo<^  safety  risks.  As  the  agency 
has  stated:  “FSIS  has  been  concerned 
with  the  cooling  of  heat-processed 
products.  Cooling  guidelines  were  issued 
by  FSIS  *  *  *  to  help  prevent  the 
outgrowth  of  surviving  pathogenic 
organisms  or  those  unintentionally 
added  to  the  product  after  the  heat 
treatment.”  53  FR  52183-84.  FSIS 
recognizes,  “as  safe  practices,"  those 
procedures  listed  in  Time/Temperature 
Guidelines  For  Cooling  Heated  Products 
issued  under  FSIS  Directive  7110.3.  FSIS 
strongly  recommends  that  to  avoid 
prodi^  adulteration,  processors  of 
refrigerated  products  should  rapidly  and 
continuously  cool  heat-processed 
products  such  as  pizza  to  40*F  for 
reheating  and  serving  or,  for  fresh 
products,  maintain  its  temperature 
above  140*F  until  served.  FSIS  will  also 
entortain  “other  handling  procedures,” 
provided  they  are  proven  to  av(^ 
product  adulteration  and  approved  by 
FSIS.  F(W  refrigerated  and  frozen 
products,  provided  the  product 
temperature  has  been  reduced  as 
recommended  and  then  immediately 
frozen  or  reheated  and  served,  there  is 
diminished  likelihood  of  public  health 
risks.  However,  “fresh  pizzas”  which 
have  not  been  chilled/frozen  after 
cooking,  pose  a  substantial  risk  unless 
they  can  be  distributed  and  conswned 
within  the  recommended  time  limits. 
These  handling  risks  are  furdter 
heightened  if  the  temperature  for  the 
processing  area  is  kept  at  ambient  levels 
or  above.  Additionally,  some  log  or 
other  mechanism  must  be  employed  so 
that  an  exmnpt  facility  monitors  these 
limits  not  cmly  widi  regard  to  processing 
but  with  distribution  as  well. 

Even  when  a  product  leaves  the 
facility  the  risk  of  cross  contamination/ 
improper  handling  continues,  and 
especially  so  if  frMh  pizzas  are 
distribute.  To  eliminate  this  risk, 
petitioners*  recommend  imposition  of 
the  current  requirements  applicable  to 
transportation  incorporated  in  9  CFR 
325.1(c)  and  381.igo(c). 


D.  Ensuring  Food  Safety  And  Public 
Health  Requires  Compliance  With 
Labeling  Requirements  Applicable  To 
Inspect^  Establishments. 

Beyond  the  microbiological  risks 
discussed  above,  pizzas,  like  any  other 
food  product,  pose  a  risk  to  those 
individuals  who  suffer  allergic  reactions 
from  consuming  certain  substances.  The 
agency  has  stated  in  the  past: 

FSIS's  paramount  concern  is  public  heahh. 
Many  individuals  suffer  allergic  reactions 
from  eating  certain  *  *  *  substances.  [If  not 
apprised  of  such  ingredients]  consumers  who 
are  sensitive  ingest  these  ingredients  without 
knowledge  of  their  presence,  discovering 
their  presence  only  after  suffering  an  allergic 
response  •  •  *  FSIS  is  aware  and  concerned 
about  the  potential  severity  of  such  allergic 
reactions.  Label  designation  of  these  *  *  * 
ingredients  by  their  common  or  usual  names 
is  essential  to  reduce  the  likelihood  of 
consumers  ingesting  them  unknowingly. 

55  FR  at  7291  (March  1, 1990). 

That  is  why  meat  and  poultry 
products  have  always  been  fully  labeled 
with  ingredients.  Indeed,  FSIS  has 
instituted  over  three  dozen  Class  n 
recalls  in  the  past  Hve  years  for 
undeclared  ingredients.  A  Class  II  recall 
“involves  a  potential  health  hazard 
situation  where  there  is  a  remote 
probability  of  serious,  adverse  health 
consequences  from  the  use  of  the 
product."  FSIS  Directive  8080.1,  Rev.  1, 
at  3. 

Even  if  a  consumer  at  the  eligible 
institution  does  not  see  the  label  itself,  it 
should  be  available  so  that  the 
personnel  can  respond  to  questions. 

FSIS  has  always  required  an  ingredient 
statement  on  product  manufactured  for 
institutional  use. 

Moreover,  because  not  all  meat- 
topped  pizza  manufacturers  would  enjoy 
the  subject  exemption,  the  legislative 
history  notes  compelling  economic 
rationale  in  addition  to  the  public  safety 
concerns  in  the  express  references  to 
labeling  requirements.  “The  Secretary  is 
expected  to  assure  that  manufacturers 
of  exempt  products  comply  with  labeling 
requirements.  Failure  to  require 
adherence  to  such  labeling  requirements 
would  result  in  an  unlevel  playing  field 
for  competitors  and  institutional 
customers  who  increasingly  rely  on 
product  labeling.”  Leahy  at  S.  18329,  Col. 
2-3;  Weber,  H.  11386,  Col.  3.  Indeed, 
Congress  anticipates  the  Secretary 
would  “promptly  exercise  his  or  her 
discretionary  authority  to  refuse  or 
withdraw  an  exemption  from  inspection 
in  any  case  where  an  exempt  facility 
manufactures  for  resale  products  that 
fail  to  comply  with  relevant  labeling 
requirements.”  Id.  See  also  section  2  of 
the  FMIA,  21 U  S.C  602  (“the 
unwholesome,  adulterated,  mislabeled. 


or  deceptively  packaged  articles  cein  be 
sold  at  lower  prices  and  compete 
unfairly  with  the  wholesome  *  *  *  and 
properly  labeled  *  *  *  articles,  to  the 
detriment  of  consumers  and  the  public 
generally”). 

fai  addition,  we  respectfully  direct  the 
agency’s  attention  to  the  plain  language 
of  section  23  of  the  FMIA  and  section  15 
of  the  PWA.  The  pizza  exemption 
amended  section  23  of  the  F^A  by 
including  the  pizza  provision  as 
subsection  (c).  Section  1016  also 
redesignates  current  subsection  (c)  as 
subsection  (d).  Likewise,  section  1016 
amended  section  15  of  the  PPIA  to 
include  a  new  subsection  (d)  and 
redesignated  old  (d)  as  (e).  'The 
redesignated  subsections  both  expressly 
provide;  “the  adulteration  and 
misbranding  provisions  of  this 
subchapter,  other  than  the  requirement 
of  the  inspection  legend,  shall  apply  to 
articles  which  are  exempt  from 
inspection  are  not  required  to  be 
inspected  under  this  section.” 

Section  l(n)  of  the  FMIA  and  section 
4(h)  of  the  PPIA  specify  when  a  product 
is  “misbranded.”  The  sections,  in 
relevant  part  provide  that  a  product  is 
misbranded  and.  hence,  in  violation  of 
the  Inspection  Acts;  (1)  If  it  is  in  a 
package  or  other  container  unless  there 
is  a  label  showing  the  name  and  (dace  of 
business  of  the  manufacturer  and  an 
accurate  statement  of  net  weight;  (2)  if  it 
purports  to  be  a  food  which  its  standard 
of  identity  has  been  established  (as  is 
the  case  with  pizza)  unless  it  conforms 
to  such  standard  and  its  label  bears  the 
common  names  of  optional  ingredients; 
(3)  if  it  bears  or  contains  any  artificial 
flavoring,  artificial  coloring,  or  chemical 
preservatives,  unless  it  bears  labeling 
stating  this  fact;  and  (4)  if  it  “fails  to 
bear,  directly  thereon  or  on  its 
container,  such  other  information  as  the 
Secretary  may  require  in  regulations  to 
assure  it  will  not  be  false  or  misleading 
and  that  the  public  will  be  informed  of 
the  manner  of  handling  required  to 
maintain  Ae  article  in  a  wholesome 
condition.” 

Beyond  Ae  mandatory  requirements 
imposed  above,  we  respectf^y  suggest 
the  following  addition^  statement 
should  appecur  on  the  label: 

Not  produced  under  USDA  inspection;  For 
sale  and  use  at  supervised  public  or  private 
nonprofit  institutions  only. 

This  language  is  necessary  to  ensure 
the  product  will  not  be  Averted  for  sale 
to  non-eligible  customers. 

The  exemption  granted  by  section 
1016  is  quite  narrow.  It  is  for  pizzas 
produced  for  sale  at  eligible  mstitutions. 
Failure  to  indude  this  labeling 
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requirement  invites  diversions.  Indeed, 
such  a  statement  will  protect  the  exempt 
facility  should  the  products  be  illegally 
sold.  Further,  such  language  will  greatly 
assist  FSIS  in  monitoring  compliance. 
Similar  notice  is  also  required  for  other 
products  manufactured  under  section  23 
of  the  FMIA  and  section  15  of  the  PPIA. 

The  placement  of  section  1016  in 
section  23  of  the  FMIA  compels  FSIS  to 
impose  all  labeling  requirements  on 
pizzas  produced  under  the  exemption. 
Anything  less  would  be  an  illegal 
abdication  of  the  agency’s 
responsibility. 

II.  Petitioners’  Proposed  Regulation 

At  the  outset,  petitioners'  regulation 
articulates  the  three  criteria  for  an 
exemption  specified  in  the  statute. 

The  first  requirement  is  that  the 
product  only  contain  meat  food  products 
or  poultry  products  inspected  and 
passed  in  a  cured  or  cooked  form  as 
ready-to-eat  in  compliance  with  the 
requirements  of  the  FMIA  or  PPIA. 

The  second  requirement  is  that  the 
pizzas  produced  under  the  exemption 
are  to  be  served  at  eligible  institutions, 
(eKl)(ii).  Subsection  (e)(2)  defines  this 
term  as  nonprofit  public  or  private 
institutions.  Additionally,  as  discussed 
above,  the  regulation  requires  that  the 
institution  have  either  a  registered 
dietician  or  a  trained  staff.  The 
institution  should  provide 
documentation  regarding  staff  training 
to  an  exempt  facility  to  guarantee 
compliance  with  this  requirement. 

The  third  requirement  is  that  an 
applicant  for  inspection  receive  an 
affirmative  determination  by  the 
Secretary  that  inspection  is  not 
necessary  at  that  facility  to  ensure  food 
safety  or  protect  public  health.  This 
requirement  is  essential  to  meet  the 
Secretary’s  affirmative  duty  to  ensure 
food  safety  and  protect  public  health. 
Accordingly,  petitioners’  proposed 
subsection  (e)(l)(iii),  (3)  and  (4),  calls 
upon  an  establishment  wishing  to  be  • 
exempted  to  file  an  application  with  the 
Administrator. 

To  assist  in  reviewing  the  application; 
and  to  give  guidance  to  those  facilities 
that  make  applications,  subsection  (e)(4) 
itemizes  the  basic  requirements  that 
should  be  met. 

Paragraph  (4)(i)  cross-references  the 
applicable  sections  of  the  sanitation 
regulations  found  in  part  308  (meat)  and 
section  381,  subpart  H  (poultry)  to 
provide  for  sanitary  processing 
conditions. 

Paragraph  (4)(ii)  cross-references  the 
applicable  handling  and  processing 
requirements  from  part  318  (meat)  and 
section  381,  subpart  O  (poultry)  to 


provide  for  safe  practices  and  the 
packaging  requirements  of  section  317.24 
(meat)  and  section  381.144  (poultry). 

Paragraph  (4)(iii)  cross-references 
applicable  labeling  requirements, 
including  net  weight  compliance, 
ingredient  disclosure  and  the  standards 
of  identity.  It  also  includes  a  mandatory 
statement  to  ensure  distribution  is 
consistent  with  the  limits  on  the 
exemption.  The  importance  of  requiring 
compliance  with  applicable  labeling 
regulations  to  protect  consumers  cannot 
be  overstated.  Beyond  this,  compliance 
with  standards  of  identity  are  essential 
to  ensure  a  level  playing  field  between 
inspected  and  non-inspected 
establishments.  See  section  2  of  the 
FMIA.  21  U.S.C.  602  (meat),  section  2  of 
the  PPIA,  21  U.S.C.  451  (poultry). 

Paragraph  (4)(iv)  cross-references 
recordkeeping  requirements  found  in 
part  320  (meat)  and  section  381,  subpart 
Q  (poultry)  to  provide  FSIS  with 
accurate  information  on  the  total 
operation  and  help  ensure  the  exempt 
facility  is  complying  with  the  terms  of 
the  exemption. 

Paragraph  4(v)  requires  all  exempt 
facilities  have  an  ongoing  training 
program  for  employees  on  proper  food 
handling  and  sanitation  practices. 
Documentation  of  such  training  will  be  a 
required  record.  Paragraph  (4)(vi) 
reserves  to  the  Administrator  authority 
to  impose  any  additional  requirements 
the  Administrator  may  determine  are 
necessary  in  specific  cases. 

The  review  procedure  for  the 
application  is  set  forth  in  subsection 
(e)(5)  of  the  regulation.  In  addition,  the 
operator’s  appeal  procedures,  in  the 
event  of  a  denial  of  an  application  or 
withdrawal  of  exemption,  are  specified. 
In  drafting  this  subsection,  petitioners 
relied  upon  existing  regulations 
governing  termination  of  the  quality 
control  program,  found  in  9  CFR 
318.4(g)(2)(ii)  (meat)  and  381.145(g)(2}(ii) 
(poultry). 

The  requirements  governing 
transportation  and  handling  are  found  in 
subsection  (6)  of  petitioners’  proposed 
regulation.  'These  requirements  are 
based  on  FSIS  transportation 
regulations  found  at  9  CFR  325.1(c) 
(meat)  and  381.190(c)  (poultry).  In 
addition,  since  the  time  in  distribution 
can  affect  safety,  paragraphs  (6)  (iii)-(v) 
establish  safe  time  limits  on  processing. 
For  frozen  and  refrigerated  products,  the 
product’s  internal  temperature  must  be 
reduced  to  within  these  parameters 
following  cooking.  For  ready-to-eat 
pizzas,  the  time  between  preparation 
and  consumption  is  determined 
according  to  how  the  product’s 
temperature  is  maintained.  These  limits 


are  based  on  how  long  a  product  can  be 
in  distribution  before  contamination  due 
to  temperature  abuse  could  occur. 

Paragraph  (e)(7)  requires  the  exempt 
facility  file  quarterly  reports  and  such 
other  reports  as  required  by  the 
Administrator.  These  reporting 
requirements  mirror  the  requirements 
applicable  to  inspected  establishments. 

Finally,  paragraph  (e)(8)  requires  the 
exempt  facility  to  file  an  annual 
certification  with  the  Administrator  that 
it  has  complied  with  the  requirements 
for  exemption,  including  venfying  it  sold 
product  only  to  institutions  meeting  the 
requirements  of  (e)(2). 

Conclusion 

The  regulation  proposed  by 
petitioners’  herein  provides  for  timely, 
efficient  and  effective  implementation  of 
section  1016  of  Public  Law  102-237. 
Prompt  action  on  the  petition  will  enable 
the  Department  to  meet  the  ambitious 
August  1, 1992  implementation  time 
frame  established  by  section  1016.  The 
regulation  is  efficient  in  that  it  meets  the 
Secretary’s  statutory  requirement  to 
ensure  food  safety  and  protect  public 
health  with  minimal  regulatory  burden 
on  regulated  industry.  The  regulatory 
requirements  proposed  herein  are 
carefully  tailored  to  pizza  processing 
activities  and  justified  by  food  safety 
imperatives.  Furthermore,  the  proposed 
relation  is  efficient  in  its  preservation 
of  precious  agency  resources.  Onsite 
time  expenditure  of  agency  personnel  is 
held  to  a  bare  minimum  and,  at  every 
possible  opportunity,  existing  standards 
were  employed  to  avoid  expendihire  of 
agency  time  associated  with 
development  and  implementation  of 
new  standards. 

Most  important,  the  petitioners’ 
proposed  regulation  is  effective  in 
prescribing  practical  requirements  to 
provide  for  reasonable  activities  to 
ensure  food  safety  for  products  served 
to  the  vulnerable  population  of  nonprofit 
institutions.  We  respectfully  request 
prompt  mi tiation  of  the  rulemaking 
petitioned  for  herein. 

Respectfully  Submitted, 

Rodney  E.  Leonard, 

Community  Nutrition  Institute. 

Ellen  Haas, 

Public  Voice  for  Food  and  Health  Policy. 
Carol  Tucker  Foreman, 

Assistant  Secretary  of  Agriculture  for  Food 
and  Consumer  Services  1977-81. 

Linda  Golodner, 

National  Consumers  League. 
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LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “P  L  U  S”  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone,  202-512- 
2470). 

H.R.  2763/P,L  102-285 

National  Geologic  Mapping 
Act  of  1992.  (May  18,  1992; 
106  Stat.  166;  7  pages) 

Price;  $1.00 

H.R.  4184/P.L.  102-286 

To  designate  the  Department 
of  Veterans  Affairs  Medical 


Center  located  in 
Northampton,  Massachusetts, 
as  the  “Edward  P.  Boland 
Department  of  Veterans 
Affairs  Medical  Center".  (May 
18,  1992;  106  Stat.  173;  1 
page)  Price:  $1.00 
HJ.  Res.  466/P.L.  102-287 
Designating  April  26,  1992. 
through  May  2,  1992,  as 
“National  Crime  Victims' 

Rights  Week".  (May  18.  1992; 
106  Stat.  174;  1  page)  Price: 
$1.00 

H.J.  Res.  388/PX.  102-288 
Designating  the  month  of  May 
1992,  as  “National  Foster 
Care  Month".  (May  19,  1992; 
106  Stat  175;  1  page)  Price. 
$1.00 

Last  Ust  May  19.  1992 
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